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1. INTRODUCTION

This case ariscs [rom a dispute bet\ifccn.lhe City of Santa Monica (“the City”) and
the Federal Aviation Administration’s (“FAA") Officc of Airport Safety (“AAS™)'
regarding the City’s efforts to ban the operation of Calegories C and D aircraft (aircraft
having approach speeds of 121 knots or more, but less than 166 knots) at Santa Monica
Municipal Airport (“SMO” or “the Airport”). On March 25, 2008, the City ¢nacted
Ordinancc No. 2251CCS, (the “Ordinance™) prohibiting operations of Categories C and
D aircralt.

‘The City considers the ban .neccssary in the intcrest of safety becausc the
Airpor’s one runway is not surrounded by a runway safety area (“RSA™), whichis a |
delinec! surface around the runway that is prepared or suijtable for reducing the risk of

damage to airplanes if an undershoot, overrun, or excursion from the runway occurs. An

" In the intercst of clarity and ease of reference, Appendix A contains a table listing acronyms
used in his decision.
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RSA is an airport design feature to enhance safety beyond minimum requirements.
(Marinelli Direct at ] 42.)*

In the “Dircctor’s Determination” (“DD™), issued on May 27, 2008, the Acting
AAS Director, Byron K. Huffman, rejected the City’s contention that the ban is necessary
for sa ety purposes. The DD found that the Ordinance is contrary to Grant Assurances 22
and 23 given by the City when it accepted [Federal funds under the Airport Improvement
Program (“AlP™). The DD also found that the Ordinance is contrary to similar
assurances included in the 1948 Instrument of Transfer under the Surplus Property Act of
1944, and in the 1984 Settlement Agreemeni, which setiled various legal disputes
betwern the FAA and the City involving SMO.? 'The DD held further that the Ordinance

is preempted under federal law.

2 Referances in this decision to materials in the record will be as follows:

¢ Director’s Determination: “DD at __ .7
. Douxments upon which the Director’ s Determination was based: “DD, Exh. 1, Ttem
" (Scc Director’s Determination at 2, at which it was cxplained that the

documents comprising the record were attached as Exhibit 1.)

e Direct Testimony (wrilten): “(l.ast name of witness) Dircctat] __ " (Je., Bennett
Direct at 9§ 9.)

¢ Reburtal Testimony (written) (Last name of witness) Rebuttal a1 §__ to (Last name of
wilness whose testimony is rebutted).” (/.e., Marinelli Rebunal at § 4 of Trimborn

Direct.)

e Deposition Testimony: “(Last name of deponent) Dep.at __." (I.e., Huffman Dep. at
4.)

» Hearing Exhibits: “City Exh. Tor “AAS Exh, __ 7

e Hearing Transcript: “Tr. -

o  Finding of fact set forth in the Initial Decision; “FF __"

e Text of Initial Decision (other than a finding of fact); “ID at h

3 The 1084 Agreement, which appears in the record at DD, Exh. 1, Item 4, Exh. 3, resolved
disputes arising from local restrictions on SMO users imposed by the City to address community
concern about aircraft noise. See Santa Monica Airport Ass'nv. City of Santa Monica,

481 F. Swupp. 927 (C.D. Cal. 1979), aff'd, Santa Monica Airport Ass'nv. City of Santa Monica,
659 F.2d 100 (9" Cir. 1981) (upholding the City’s aircraft noise abatement ordinance and night
curfew on takeoffs and landings, but striking down the jet ban as violating the Commerce and
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The City requested a hearing, which Wa-S held on March 16-20, 2009, before the
ITearing Officer assigned to this case, Anthony N, Palladino, FAA Associate Chief
Counsel and Dircctor of the FAA Office of Dispute Resolution for Acquisition. In his
initial decision dated May 14, 2009, the Hearing Officer held that the Ordinance was
contrary to the City’s obligations under Grant Assurance 22, but not Grant Assurance 23.
The Hearing Officer also held that the Ordinance was contrary 1o the City’s obligations
under the 1984 Setilement Agreement, as well as under the 1948 Instrument of Transter
of the airport property completed under the Surplus Property Act of 1944. Tinally, the
Hearing Officer declined to decide whether the Ordinance was preempted by federal law.

Both parties have appealed to the Acting Assistant Administrator for Policy,
Planning and the Environment’ under 14 C.F.li. § 16.241(a). After revicwing the
extensive record compiled in this case, including the briefs of the partics, the Acling
Assistant Administrator affirms the Hearing Officer’s decision in part and revefses itin
part’

This final decision finds as follows:

1. Although it is not necessary in an administrative adjudicative proceeding for
the ag:ncy ofticial issuing the final agency decision to rule oﬂ preemption, the agency

official may do so. Under the doctrine of field preemption, the FAA has exclusive

Equal P’rotection Clauses of the U.S. Constitution). The parties also resolved in this agreement a
dispute arising from City Council’s passage of a resolution to close SMO,

4 The Associate Administrator for Airports, who has the authority 10 render a final agency
decision in a Part 16 case under 14 C.F.R. § 16.33 or § 16.241(c), dclegated his authority as the
final ducisionmaker to the Assistant Administrator for Aviation Policy, Planning, and
Environment. (Hearing Order at 7, n.3; DD, Exh. 1, Item 117.)

Sy . ‘o .
Plzcts necessary to support this decision are set forth herein and are supported by substantial
evidence.
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authority to regulate in the ficld of aviation safety, Although airport owners may exercise
authorily in aviation regulation under their proprietary powers, that authonty do_es not
extenc to a ban on classes ol aircraft and, lherefore, does not exist here. This decision
will not expand the scopc of proprietary powers recognized by the federal courts,

2. The City is bound under Grant Assurance 22, “to make its airport available as
an airport for public use on fair and reasonable terms and without unjust discrimination to
all types, kinds and classes of aeronautical uses.” In ;his case, the discriminatory
restriction against operators of Categories C and D aircrafl is unjust and not necessary for
the salc operation of the airport, The Ilearing Officer’s decision on the Grant Assurance
22 issues is affirmed in its result.

3. Under Grant Assurance 23, the City agreed that it would “permit no exclusive
right for the use of the airport by any persons providing, or intending to provide,
aeronzutical scrvices to the public.” AAS has read this provision too broadly, and it has
_failed to meet its burden of proof that the Ordinance, if implemented, would conflict with
the Ciy’s obligations under Grant Assurance 23 to prevent monopolistic results.
Conscquently, the Hearing Officer’s decision regarding Grant Assurance 23 is afﬂrmgd.

4. The City’s obligations under the 1984 Seltlement Agreement are not a proper
subject in a proceeding under 14 C.F R. Part 16 because that Agreement was not
incorporated in the Grant Assurances. Consequently, the Hearing Officer’s decision
regarding the 1984 Settlement Agrecment issues is reversed.

5. Ttis not necessary to decide whether the Ordinance is contrary to the Surplus

Property Act of 1944 becausc AAS is pursuing remedies in this action that are not
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available under the statute and the 1948 Instrument of Transfer. Consequently, the
[1eariag Officer’s decision regarding the Surplus Property Act issues is reversed.

II. THE CITY’S OBLIGATIONS UNDER
THE AIRPORT IMPROVEMENT PROGRAM

The FAA provides more than $3 billion annually in Federal funding for airport
planning, development, noisc reduction, capacity and other projects nationwide under the
ATP. Benneit Direct at 8.) The AIP was est;.blished under the Airport and Airway
Improvement Act of 1982, now codified at 49 U.S.C. § 47101 et segq.

As the courts have recognized, “[a] grant agreement ... is nol an ordinary
contract, but part of a proccdure mandated by Congress to assure federal funds are
disbursed in accordance with Congress® will.” City and County of San Francisco v. Fed.
Aviation Admin., 942 F.2d 1391, 1396 (9th Cir. 1991). When an airport sponsor applies

for and accepts AIP [unds, it agrees to be bound by various assurances included in the

grant document.

SMO is considered to be a federally-obligated airport because the City, as owner
and ogerator, applicd for and reccived a total of nearly $10.2 million in AIP grants for
airport improvements between 1985 and 2003. (Bennett Direct at § 9; DD, Exh. 1, Items
6 and 41.) The City and the FAA entered into various grant agreements between
September 1985 and June 1994,° and the City bound itself in Part V 1o various

assurances. The parties amended these agreements from time to time, with the last such

® The FAA authorized these grants for improvements at SMO including repair of taxiways,
pavement of infield areas, construction of blast walls, realignment of a perimeter road,
construztion of fences (including gates), installation of lights and signs, purchase of aircraft
rescue and fire fighting equipment, installation of NAVAIDS, and improvement of airport
drainag:. (FF 176; DD, Exh. 1, Item 6; Bennctt Direct a1 ] 9.)
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amendment occurring in 2003.7 The AIP assurances at the center of this case — Grant
Assurinces 22 and 23 ~ are based upon Section 511 of the Airport and Airway
Improvement Act of 1982, now codilied at 49 U.S.C. § 47107.

Grant Assurance 22 is entitled “Economic Discrimination.” In the grant
agreements entered into by the City and the FAA between 1985 and 1.994, Grant
Assurance 22 provided in pertinent part:

a. [The sponsor] will make its airport available as an airport for public use on fair

and reasonable terms and without unjust discrimination 10 all types, kinds and
classes of acronautical uses. '

* & *

i. The sponsor may prohibit or limit any given type, kind or class of acronautical
use of the airport if such action is necessary for the safe operation of the airport or
necessary to serve the civil aviation needs ol the public.
(FF 177, DD, Exh. 1, Item 6.) Grant Assurance 22 remains in ¢ffect throughout the
useful life of the facilities developed or equipment purchased with the grant funds, but
not 1o exceed 20 ycars from the date of the acceptance of the grant offer. (DD, Exh. 1,
Item ©.)

Grant Assurance 23 is entitled “Exclusive Rights.” In the gram agrcements
signed by the FAA and the City between 1985 and 1994, Grrant Assurance 23 provided in
pertinent part that the sponsor “will permit no exclusive right for the use of the airport by
any parsons providing, or intending to provide; aeronautical services to the public.” (FIF
178; DD, Exh. 1, Item 6,) Grant Assurance 23 is unlimited in duration, (DD, Exh. 1,

Item 63.)

7 This amendment increased by $240,600.00 the federal obligation regarding Project No, 3-06-
0239-36 (Contract No. DTFA08-94-C-20857, dated June 27, 1994.) (DD, Exh. 1, Items 6 and
41).
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I1I. TECHNICAL BACKGROUND

The disputes concerning Grant Assurances 22 and 23 between the FAA and the
City involve a number of areas, including airport design and aircraft operation.

A. Airport Reference Code

An airport reference code (“ARC”) is used by the FAA in airport planning and
design, and to support decisions for federal funding of airport capital development.

~ (Benn:tt Direct at § 56.) It is not an operational safety standard, and it is not intended to
be uscd as a basis for determining which airplanes may operate safely at an airport. (FF
48; Bennetl Direct at 9 58-60; Marinelli Direct at § 36.)

An ARC has two components, both relating to an aivport’s “critical aircraft,”
which for federal funding purposes, is the most demanding aircraft that conducts, or is
expecied to conduct, at least 500 annual operations at that airport. (FF 46; Marinelli
Direct at 99 30, 31.) The ARC components are (1) airplane approach category and
(2) airplane desipn group. (Marinelli Direct at § 33.)

1. Approach Category

The first ARC component, depicted by a capital letter, is the Approach Category
which relates to an aircraft’s basic approach speed at maximum certificated landing
weighl.! (Bennett Dircet at 9§ 57.) The basic approach speed al maximum certificated
landing weight is published by the manufacturer for each airplane, (DD, Exh. 1, Item 47;

see St:mson Direct a1 ] 8.)

8 . . ' y ' ' . -
Spt.:cnﬁcally, 1.3 imes the aircraft’s stall speed in landing configuration at the certificated
maximum flap setting landing configuration and maximum landing weight at standard

atmospheric conditions. See 14 C.F.R. § 97.3; AC 150/5300-13, Airport Design, § 2 (definition
of airplanc approach category.)
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Categories A through D’ are defined in 14 C.F.R. § 97.3 as follows:

Category A: Speed less than 91 knots'?

Category B: Speed 91 knots or more but less than 121 knots''

Category C: Speed 121 knots or more but less than 14 knots'?

Category D: Speed 141 knots or more but less than 166 knots.'?
(EF 50-53; Pratte Direct at § 7; AC 150/5300-13, Airport Design at 4 2.)

The speeds set out in the Approach Category do not necessarily rcllect the speed
of the aircratt at the moment it touches down on the runway. (DD, Exh. 1, ltem 47.)
Approach speed categories arc bascd upon approach speed at maximum landing weight,
at lighter weights, the airplane’s approach speed will be lower. (Stimson Direct at §23.)
As a1esult, just because an airplane falls into Category C or D does not mean necessarily
that its actual approach speed on any given landing will exceed that of a particular

Category B aircrafi. (Jd)

? There is an additional approach category, Calcgory E. but Category E airplancs do not operate al
SMO.

'Y Generally, Category A aircraft are propeller-driven. (DD, Exh. 1, ltem 47.) Examples of
Category A aircraft include the Cessna 150 and 172, and the Beech Bonanza. (Stimson Direct at
110) '

" Examples of Category B aircraft include the Beech 200 and 300, Cessna 500, 550, $550, 560,
560X]1., and the Piper PA-42 (Cheyenne 11I), PA-46 (Malibu) and PA-31 (Navajo). (Stimson
Direct at 4 10.)

2 Exa mples of Category C aircraft include the Bombardicr Regional Jet, Cessna 650 and 750,
Gulfstream GllI, G200, and G550, Hawker Beechjet 400, and Learjet 31, 35, 45, 55, 60.
(Stim:on Direcrat § 1).)

" Examples of Category D aircraft include the Gulfstream GII, GIV, GV, GIV-SP. (Stimson
* Directaty 11,)
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2. Airplane Design Group
The second ARC component, the Airplane Design Group, is indicated by a
Roma1 numeral and relates to the airplane’s wingspan or tail height. The criteria for the
desigr groups pertinent to this case, Design Groups | and II, are:

Group T: Wingspan up to, but not including, 49 feet; or tail height up to but not
including 20 feet.

Group II: Wingspan [rom 49 feet up to, but not including 79 {ect; or tail height
from 20 feet up 10, but not including, 30 fect.

(AC 150/5300-13, Airport Design. § 2.)

B. Airplanc Flight Manuals and Determining Runway Length Neceésary for
Takcoff and Landing

1. dirplane Flight Munuals
Determining whether a particular airplagle can safely land on or take off from a
particular airport runway must be made on a case-by-case basis by the pilot. To make
this dstermination, a pilot must refer lo the data included in 1he airplane’s FAA-approved
airplane flight manual (“AFM™) to calculatc the runway length needed by the particular
aircraft under different conditions.' (Tr. 41; DD, Exh. 1, Item 47, at 1; Pratte Direct at

9 17.) After determining (he runway length that the airplane requires, the pilot must

" See 14 C.F.R. § 91.103, entitled “Preflight action” which provides, in pertinent part;

Each pilot in command shall, before beginning a flight beccome familiar with 2l available
information concerning that flight. This information must include —

(b) For any flight, runway lengths at airports of intended use and the following
takeol and landing distance information:

(1) For civil aircraft for which an Airplane ... Flight Manual containing takeoff
and landing distance data is required, the takeoff and Janding distance data
contained therein[.]

¥
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compare that length with the available runway length to determine whether to operaté on
that runway. (Tr. 35.7.)
2. Additional Regulatory Requirements

Airplanes in Categories C and D tend to be used more often in certificated
commercial or fractional ownership operations than airplancs in Categories A and B.
(Pratte Direct at § 14.) Aircraft flown in certificated commercial and fractional
ownership operations must, by regulaltion, be able to land on even l¢ss pavement than
allowed under their airplanc flight manuals. Under 14 C.F.R. § 135.385(b), which is
applicable 10 commuter and on-demand operations, pilots of large'® aircraft powered by
turbin: engines must assurc during pre-flight planning that they will be able to land the
aircra’t within 60 percent of the useable runway length at the destination airport. There is
a similar restriction pertaining to fractional ownership operations under 14 C.I'.R. Part
91, Subpart K. 14 C.F.R. § 91.1037(b); see also 14 C.F.R. § 91.1037(c) (setting forth an
80 percent rule for eligib_le on-demand opcrators.) (FF 92, 146; Pratte Direct at § 15.)

C. Runway Safety Area

An RSA “is a design feature cstablished by the FAA as a safety enhancement 1o

protoct ‘aircraft arrivals and departures.”'® (DD, Exh. 1, Item 7, Exh. DD at 2.) Iiis“a

19 Larye aircraft, as defined in the Federal Aviation Regulations, means aircraft of more than
12,500 pounds, maximum certificated takeoff weight, 14 C.F.R. § 1.1 (definition of large
aircrall.) Transport category airplanes, certificated under 14.C.F.R. Part 25_ usually have a
maxinium certificated takeoff weight of more than'12,500 pounds and must have at least two
engines. (Stimson Dircctat§ 7.) Most Category C and D aircraft are transport category aircraft
certifizated under 14 C.F.R. Part 25. (FF 139, Pratte Direct a1 § 7.) The aircraft in Categories C
and identified in AAS Exhibits 31 through 52 are large transport category aircraft. (FF 92))

] . . .
'® As stated in an advisory circular:

Aircraft can and do overrun the ends of runway, sometimes with devastating results. ..,
To minimize the hazards of overTuns, the Federal Aviation Administration (FAA)

10
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defined surface surrounding the runway prepared or suitable for reducing the risk of
damaye (o airplanes in the event of an undcershoot, overshoot,'” or excursion from the
runwzy.” (AC 150/5300-13, Airport Design, at §2.) (FF 109, 120.) By definition, an
RSA “extends beyond the ends and sides of the runway and is not part of the runway
itself.” (DD, Exh. 1, Item 7, Exh. DD at 2.) As explained by Rick Marinelli, Director of
the FAA Airport Engineering Division, “|l|ike many dcsign standards, RSA standards
serve to enhance safety beyond minimum requirements.” (Marinelli Direct at §42.)

The length of the RSA beyond the runway ends is not included in the data that a
pilot uses to determine whether the runway is long enough for a Janding or Lakeoff by a
particular airplanc. (FF 114; Stimson Direct at 4 21.) '

For a runway built to ARC A-1T and B-11 standards (for visibility minimums not
lower than % statute mile), the RSA would extend 300 feet beyond each runway end.
(AC 150/5300-13, Airport Design at 25, Table-3-1.) In contrast, an RSA at a runway
built 10 ARC C-II and D-II standards would extend. 1,000 feet beyond cach runway end. |
(AC 150/5300-13, Airport Design, at 26-1, Table 3-3; Marinelli Direct a1 § 45.) The

1,000 -foot standard in AC 150/5300-13, Airport Design, for Categories C and D aircraft

incorporated the concept of a safety arca beyond the runway end into airport design
standards.

- AC 1£0/5220-22A, Engineered Materials Arresting Systems (EMAS) for Aircraft Overruns, Y 3.

'"*An overrun occurs when an aircraft passes beyond the end of a runway during an aborted
takeotf or while landing.” (AC 150/5220-22A, Engineered Materials Arresting Systems (EMAS)
Jfor Aireraft Overruns, §3.) (See FF 60.)

"* Byron Huffman, former Acting AAS Director and currently Airports Division Manager for
FAA'r Alaska Region, explained at his deposition that an RSA is not an operational requirement
and hzs no c¢ffeet on an airport’s normal operation. Dennis Pratte, Manager, Part 135 Air Carrier
Operalions Branch, testified that RSAs are irrefevant when a pilot determines during preflight
planning whether the airplanc can land or take off on a particular airport runway. (Tr. 181, see
also Tr. 219, 221.) Ile explained that an RSA does not add usable length to a runway. (Tr. 220.)

11
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applies to new runway construction. (Marinelli Rebuttal at § 4 of Trimborn Direct,)'?
According to Rick Marinelli, these standards are based upon historical data showing that
Categories C and D aircraft are involved in fewer overruns than Categorics A and B
aircraft, but gencrally travcl farther than Categories A and B aircraft when they do.
(Marinelli Direct at § 40.)*°

Under FAA policy,z‘ when runway projects arc underiaken using'AIP funds,
provisions for RSA improvement shall be made o the extent pracricable if thc RSA does
not meet current standards for new construction. FAA Order No. 5200.8, Runway Safery
Program, at 19 8 and 103 The FAA, however, does not require an airport to reduce an
existing runway’s actual length or declare its length to be less than the actual amount of
runway pavement Lo meet RSA standards if there would be an operational impact, such as
making the airport unable to handle its current or planncd aircraft fleet. AC 150/5220-
22A, kngineered Materials Arresting Systems (EMAS) for Aircraft Overruns, Y 4.

(FF 105.)

'* As will be discussed later jn this decision, SMO is an old airport and its one runway was not
built tc these standards for new runways. (See infira at 37.) '

2 Rick Marinelli explained at the hearing, however, that this is true for overruns on flat ground
genera ly -- not for airports with topography like SMO’s. (Tr. 277.) See infra at 10-41.

21 As siated in the applicable FAA order:
The objective of the Runway Safety Arca Program is that all RSAs at federally obligated
airports and all RSAs at airports certificatcd under 14 [CFR] part 139 shall conform to
the standards contained in AC' 150/5300-13 Airport Design, o0 the extent pructicable.

FAA Crder No. 5200.8, Rurway Safety Program, § 5 (emphasis added.) (FF 107,)

 See I'T 107, quoting from FAA Order No. 5200.8, Runway Safery Program, regarding

considerations 1o be used by FAA employees in evaluating alternatives for building or improving
an RSA.

12
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D. Engineered Materials Arresting System (“EMAS”)

An EMAS is “a bed of jet-blast resistant cellular cement blocks placed at the end

of a runway to decelerate an overrunning aircraft in an emergency.... that will reliably
and predictably crush under the weight of an aircraft.” (DD, Exh. 1, Item 113,21 19.) An
EMAZS is built of high-energy absorbing rnélerials. (FF 105.) Installation of an EMAS is
an option for enhancing safety when RSA design standards cannot be met without
causing an operational impact at the airport. AC 150/5220-22A, Engineered Materials
Arresting Systems (EMAS) for Aircraft Overruns, 4. “A standard EMAS provides a
level of safety'that is generally. equivalent to a full RSA built to the dimensional
standards in AC 150/5300-13, Airport Design’™ and “provides an acceptable level of
safety for undershoots.” (/d) The design standard for an EMAS is to be able to stop a
particular ajrcraft traveiing at 70 knots.” (Tr. 557-559; Marinelli Direct a 60; AC.
] SO/ 5220-22A, Enginecred Materials Arresting Systems (EM/!S) for Aircraft Overruns,
al  8¢.) (FF 105.) “The myjority of EMAS installations, howcv'cr, ar¢ ‘non-standard,’
and are designed Lo provide the most benefil in the space available to the fleet of aircrafl
operating at the airport.” (Marinelli Direct at § 51; see also Tr. 63.)

E. Airworthiness Certification Standards and Additional Design Featurcs

~ Airplanes in Categories A and B are predominantly certificated under Par{ 23,
while Categories C and ) aircraft are mostly certificated under the more stringent
standzrds contained in Part 25. (FF 139-141; Pratte Direct at § 7; 'I'r. 332, 335-336.)

Airwcrthiness certification standards regarding performance are higher for airplanes

™ Ninety percent of overruns are by aircrafi traveling at 70 knots or less. (FF 60, 105; Marinelli
Direct at §51; AC 150/5220-22A, Engineered Materials Arresting Systems (EMAS) for Aircraft
Overruns, at§3.)

13
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certificated under 14 C.F.R. Part 25, than for airplanes certificated under Part 23. (FF 98,
141; Stimson Direct at 1] 12-17.) Ie., see 14 C.F.R. §§25.101 -25.125.

In addition, airplancs in Categories C and D certificated under Part 25°s%*
standards typically have safety design features that may not be on aircrafl in airplanes in
Categories A and B certificatcd under Part 23. (Pratte Direct at § 23; see Stimson Direct
at §20.) These design features provide additional safety benefits during landing and
takeotf. "I'hese features include autothrottles, anti-skid and autobrake systems, automatic
spoile: deployment, enhanced flight deck displays, and thrust reversers. (FF 99; Stimson
Direct at §20.) The spoilers, thrust reversers, anti-skid and leading edge devices help an
aircralt to s!ow down after landing.

As a result of the more stringent certification standards for Part 25 aireraft and
their additional safely features, an airplane in Category C and D may have a better
stopping performance — be able to land in a shorter distance — than a Category B airplane,
even if the Category C or D airplane’s landing approach specd is higher. (FT 69; Stimson
Direct at § 24.)

TV. THE AIRPORT

A. The Airport and Its Environs

SMO was established in 191 9,2 and has been owned by the City since 1926.
Since its estéblishment, residential communities and other urban development have been
constr icled around it. The ¢nds of its only runway arc within approximately 200 to 325

feet of homes in the adjacent densely populated neighborhoods. (Trimborn Dircct at  6.)

* 14 C.F.R. Part 25, “Airworthiness Standards: Transport Category Airplanes ™

% DD, Exh. 1, Item S1.

14
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The Airport is located on a platean approximately 30 to 60 feet above the
surrounding residential neighborhoods. (FF 9; Trimbomn Direct at § 6.) Within a short
distan:e of both ends of the runway, there are steep slopes leading down to streets and
neighlorhoods. (FF 10 and 11; Trimborn Direct at { 6; I1all Rev. Direct at § 35.)

'The runway has a southwest/northeast orientation and is 4,973 feet long by 150
fect wide. (FF 8; Airport Facility Dircctory (“AFD”) for Southwest U.S., effective

May 7, 2009 1o July 2, 2009.) (Chart below is copied from the AFD).

Heliped H1: A X 40 reidorin]

&
' Retiderdial 0/':,_
A

Fure

bepsony \

Runway 3 serves aircraft which are landing or taking off to the northeast (compass
heading of 30 degrees), and Runway 21 serves those aircraft which are landing or
depariing to the southwest (compass heading of 210 degrees). (Ilall Rev. Direct at § 35.)

The vast majority of aircraft use Runway 21.%

* Roben Trimborn testified that more than 90 percent of the operations at SMO use Runway 21,
insteatl of Runway 3. (I'r.378.) Rick Marinelli testified that 95 percent of flights take off on
Runwiy 21. (Marinelli Direct at 9 52.) .

15.
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13. Operations at SMO

MO is classified as a reliever a_irportz’ in the National Plan of Intcgrated Airport
Sysiem: (“NPIAS™). (DD, Exh. 1, ltem 2, Exh. A at2.) It serves as an alternative 1o Los
Angele:, International Airport (“LAX”) for general aviation operations. (FF 1; DD, Exh.
1, Item 2, Exh. A at 2; City Exh. 30 at § 1.1; City Exh. 35 at 22; Huffman Dep. at 34.) It
does nct have any scheduled air carrier operations, and therefore, is not certiticated under
14 C.F.R. Part 139.2% (FF 4; Huffman Dep. at 76.) It does, howevcr, have unscheduled
air taxi operations. (DD, Exh. 1, Item 26 (2007 Airport Master Record.))

SMO is able to accommodatc over 90 percent of aircraft types used for gencral
.aviatiou purposes. (FI'4.) Runway 3/21 is long enough for certain, but not all, aircraft in
Categories C and D 1o operate under the standards set forth in their aircraft flight
manua s. (Tr. 41.) For example, a Bocing 737, which is a Category C aircraft, cannot
land at SMO under the standards incorporated in its aircralt flight manual, because the

runway is too short. (Tr. 425.) In contrast, the Bombardier Challenger CL-600 and

*" The - erm “reliever airport” is defined as “an airport the Secretary [of Transportation] designates
to relieve congestion at a2 commercial service airport and to provide more general aviation access
to the overall community.” 49 U.S.C. § 47102(22).

# The FAA requircs only certain airports to obtain airport operating certificates. See 49 U.S.C,
§ 44706(a) (pertaining to airport operating certificates), and 14 C.F.R. § 139.1 for the
applicability requirements of 14 C.F.R. Part 139. Holders of airport operating certificalcs must,
under 14 CF.R. § 139.309, provide and maintain RSAs for cach runway and taxiway avaitable
for air carrier use. Further, under Public Law 109-115, owners or opcrators of airports holding
airport operaling certificates issucd under Part 139 “shall improve the airport’s runway safety
areas tg comply with the Federal Aviation Administration design standards required by 14 CFR
part 1.19* by December 31, 2015. See 49 U.S.C. § 44706 note. Pub. L. 109-115, Div. A, Title I,
Nov. 20, 2005. These provisions regarding RSAs do not apply 10 SMO because SMO does not
hold an airport operaling certificate. '
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LearJet 60, which are Category C aircraft, routinely fly into SMO. (FF 65-66'; Tr. 425-

427.)"

Approximately 7 percent of the current operatiéns at SMO involve Categories C
or D zircraft. (DD, Exh. 1, Item 8 at5.) There were approxirﬁately 9,000 operations of
Categories C and D aifcraft at SMO in 2007 (on average 25 per day), and 7,670
operalions in 2008 (on average 21 per day). (FF 5; Trimborn Direct at 1§ 30, 39; Yurtis
Direci a1 §23.) The business jets that most frequently use SMO fall into Categories B, C,
and D. (DD, Exh. 1, Ttem 2, Exh. A at 12, Table E.) About half of the operations of
Categpries C and D aircraft are fractional ownership program operations under 14 C.F.R.
Part 91, Subpart K. Many of the other Categories C and D aircrafl opcrate at SMO under
14 C.7.R. Part 135.3° (FF 90, 93, 144, 147, Tr. 370-371.)

C. Design Features

According to SMO’s current Airport Layout Plan, (“ALP”)’' approved by the
FAA in 1991, SMO’s ARC is B-II. (FF 47,179; DD, Exh. 1, Itcm 4, Exh. 2 (1991
Airport Layout Plan), Trimborn Direct at § 11.) Rick Marinelli testified that the aimport

now cualifies for a D-II ARC because there are currently more than 500 operations by

 «Ths types of aircraft the City is atlempting to prohibit from Santa Monica airport are the
corporate jet (examples are Learjets, Guifstreams, Challengers, Citations).” (DD, Exh.'1, Item 47
at2)

Exhibit AAS-32 illustrates, among other things, that Runways 3 and 21 are long enough for
certain areraft in Category C, including the Learjet 31 and 60, the Cessna 750 (Citation) and the
Gulfstream (G550, as well as in Category D, such as the Gulfstream IV-SP. This chart also
shows that there is a significant overlap in the distance required for landing by the Categories B,
C, anc D aircrall included in the chart. (Sec Stimson Direct.)

" The percentage of aircraft operating under Part 135 at SMO is not in the record.

*' “An Airport Layout Plan (ALP) is a scaled drawing of existing and proposed land facilitics
neces: ary for the operation and development of the airport ...." AC 150/5300-13, Airport
Desigi, 215,19 5. :
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Category D aircraft per year. (Marinelli Diréct al §35; 1. 268, 277.) However, he
acknowledped, the achievement of D-11 design standards at SMO is impracticable.
(Lr. 268-269.)

There is no formally designated RSA extending beyond either end of Runway
3721 (F F 127)* (Tr. 28-29) because there is limited space beyond the runway cnds before
the land slopes steeply down to public roads. There is no FAA regulation requiring
general aviation airports, like SMO, to build RSAs»? (Bennett birect at §67.) A1 SMO,
it would be impossible 1o establish an RSA that extends 1,000 feet beyond each end of
the runway without affecting the neighborhoods across from the airport property.
Alternatively, establishing such an RSA within the airport boundary would be impractical
because it could only be accomplished by dram#tically reducing the length of the runway,
virtually eliminating its usefulncss.**

V. HISTORY OF THESE PROCEEDINGS
UNDER PART 16

A. Design Study
In 2001, due to its concern about the increasing number of operations of larger

and faster aircraft using SMO, the City hired Coffman Associates, a consulting firm, to

2 While Robert Trimborn has stated that there is no RSA at either end of Runway 3/21 (i.e.,
Trimhorn Direct a1 § 12, 31, 37), David Bennett testified that therc is some limited space at bolh
runwily ends that may scrve the purpose of an RSA (Tr. 29). Rick Marinelli testified that while
there is some land at the west end of the runway, for all practical purposes, there is no RSA
beyond the runway ends at SMO. (Tr. 276.) There is approximately 100 feet beyond the runway
end to the west and 50 feet beyond the other runway end to the east before the land slopes steeply
downward to public streets. (DD, Exh. 1, Item 14.) '

* Thi: only regulation requiring airports to provide and maintain RSAs is 14 C.F.R. § 139.309,
which only applies to holders of airport operating certificates. SMO is not certificated under Part
139. (See n.28, supra.)

* Sew: DD, Exh. |, Item 7, Exh. T (letter written to Robert Trimborn by David Bennett, dated
January 20, 2006.)) '
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study whether the Airport conformed to FAA airport design standards related 1o the

Airport’s B-1I ARC. (DD, Exh. 1, Item 2, Exh. G.) Tn the firm’s report, released in 2002,

'ﬁ reccmmended that the runway threshold at each end should be displaccd up to 300 feet,
fherel:y creating, in essence, RSAs on the existing runway, to conform the runway to
design standards for Categories A and B aircraft. (See DD, Exh. 1, Item 2, Exh. A at 21
and 23.) The firm recognized in its report that as a result of displacing the runway
thresholds and making the runway shorter, the airport might lose its instrument
approaches for Categories C and D aircraft, (ld., at Table I1.)

Coffman Associates worked with the airport staff to develop a proposal for a
program to conform the airport to the B-IT ARC. (FF 180.) On July 22, 2002, the Santa
Monic¢a Airport Commission, which is an advisory body, voted to recommend to the City

Council that it adopt and implement that program. (FF 181; Trimborn Direct at § 13.)

B. Notice of Investigation

On October 8, 2002, the AAS Director issucd a Notice of Investigation (NOI),
under (4 C.F.R. § 16,103, to inform the City that the FAA was looking into the
Commission’s “apparent decision to recommend” that the City Council adopt and
implement the conformance program. (I'F 183;. DD, Exh.1,Ttem 1, at 1 and 6.) The
Director explained that the agency v;/ould imvestigate whether the proposal was
incons stent with Grant Assurances 22 and 23. He also noted that the investigation would
consider whether the implementation of the proposal would be consistent with federal
preempition law and the terms of the 1984 Settlement Agreement. (DD, Exh. 1, Item 1 at

1,89
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The Director requested that the City suspend further EOnsideration of
implcmeﬁtation of the proposal until after the matter was resolved. (DD, Exhibit 1, Item
7, Exh. PP (Letter by David L. Bennett, to Robert Trimbomn, dated October 8§, 2002,
enclosing the NOL)) In its response to the NOI, the City contended that: (1) the NOI
~ was “premature and unnecessary™ because the Airporr Commission had only made a
recomimendation; and (2) the recommendation, if implemented would not violate the
City’s obligations under federal law, the grant agreements, or the 1984 Setticment
Agreement. The City accepted the FAA’s invitation to cooperate to find a way (o resolve
the iss1es. (DD, Exh. 1, Item 2.)
Subsequently, in December 2002, the City Council approved of the proposal.
(FF 185.) Nonetheless, the City Council directed the airport staff to continue discussions
with FAA officials regarding airport design safety issues, (DD, Exh. 1, Item 7, Exh. LL.)
C. City and FAA Efforts to Resolve Issues Related to SMO
Between 2002 and 2008, City and FAA officials sought (o resolve the City's
concerns about safety at SMO. (See FF 187 and 188.) l'or example, by letter dated
July 3., 2007, D. Kirk Shaffer, Associate Administrator for Airports, proposed measures
to bring about “a real enhancement of safety at SMO,” including the installation of 40-
knot purformance EMASs with 130-fool beds at both ends of the runway. (FF 200; DD,
Exh. 1. Item 7, Exh. I-1.) Shaffer proposed in March 2008, that the City install either a
40-knct EMAS at each runway end or a 70-knot EMAS with a 250-foot bed at the
departure [west] end of Runway 21. The FAA recommended that the City “sclect the 70-
knot irstallation, as it clearly addresscs whatever salety risk may exist on this already

safe ai-field; that js, coverage of 97% ol your operations including 90% of the Category
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C and D operations.” (FF 203; DD, Exh. 1, Item 7, Exh. B) .The FAA also proposed that
a pilot awareness program be designed and implemented, that the hold lincs be moved,
and thit “a realistic Runway Protection Zone (“RPZ”)3 3 property acquisition program 10
protec’ people on the ground” be adopted. (DD, Exh. 1, Item 113, at 14.) The City
rejected this proposal. (DD, Exh. 1, Item 7, Exh. A.)

D. The Ordinance

On March 25, 2008, the City adopted Ordinance No. 2251CCS, adding Section
10.04.36.220 10 the Municipal Code to conform the use of SMO to its ARC B-II
designation.®® (FF 206; DD, Exh. 1, tem 8A.) Under the Ordinance, “[n]o person
operating a category C or D aircraft ... shall land at or depart from the Santa Monica
Mupicipal Airport” except in an emergency.®’ Sec. 10.04.06.220(b) and (c). (FF 207.)
In effect, only aircraft in Categories A or B could operate at SMO. The City’s stated
purpose in adopting the Ordinance was “to prdtect the safety of persons living adjacent to

the Airport and flying in aircraft using the Airport.” Sec, 10.04.06.220(a). (FF 207.)

*> A runway protection zone (“RPZ”) is defined as “[a]n area off the runway end to enhance the
proteciion of people and property on the ground.” (AC 150/5300-13, Airport Design, ] 2)
(definition of runway protection zone.)) An RPZ is larger than an RSA. RPZs are trapezoidal
areas ¢ ff the end of the runway. As Rick Marincllitestified, “At SMO, the dimensions of the
RPZ corresponding to Aircraft Approach Categories C and D with approach visibility minimums
of not lower than one mile, as shown on the current ALP [airport layout plan], are 500 feet wide
at the runway end, widening to 1010 feet at a distance of 1700 feet from the runway end.”
(Marirelli Direct at 4 64.) (Sce DD, Exh. 1, Item 4, Exh. 2 (1991 Airport Layout Plan.))

RPZs nust be free of “noncompatible uses,” although they do not have to be flat or clear of
obstacles. lHouses and places of public assembly are prohibited land uses in RPZs. (Marinelli
Direct at § 64; AC 150/5300, Airport Design, §212.) Howcvcr, there are residences in the RPZs
at SMO. (DD, Exh. 1, ltem 4, Exh. 2 (1991 Airport Layout Plan; City Exh. 46.))

* The first reading of that proposed ordinance was on November 27, 2007. (DD, Exh. 1,
Item 8B.)

t

*7 All of the aircraft covered by the ban are jet aircraft. (City Admission No. 42.)
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Violat.on of the ban would b¢ a misdemeanor, punishable by a fine not greater than
$1,000 or by a jail sentence [or not more than 6 months, or both. (FF 207; DD, Exh. 1,
Itemn 8A.) The Ordinance was scheduled to go into effect on April 24, 2008.
Enforcement of the Ordinance has been stayed by court order.*®

E. Order to Show Cause

In response, on March 26, 2008, the Acting AAS Dircctor issucd an Order (o
Show Cause, providing the City with an opportunity to demonstrate why the FAA should
not include the Ordinance in the agency’s investigation under 14 C.F.R. Part 16 begun in
2002. (I 208; DD, Exh. 1, Item 3.) He stated that the issues under investigation would
includz whether the implementation of the Ordinance would be contrary 10 Grant
Assurunces 22 and 23, preempted by federal law, and consistent with the 1984 Settlement
Agree nent and the Surplus Property Act of 1944.%° On April 7, 2008, the City responded
‘10 the Order to Show Cause, and argued, among other things, that the FAA lacked

jurisdiction to decide the issues. (FF 210; DD Exh. 1, Item 4.)

% The City sent letters to users of SMO on April 14, 2008, to inform them about the Ordinance,
which was scheduled to go into effect on April 24, 2008. (DD, Exh. |, Item 59.) By lctter dated
April 21, 2008, the Associate Administrator for Airports requested that the City withdraw its
April 14, 2008, letter and assure the FAA and users that the City would refrain from enforcing the
ban pending the outcome of the Part 16 proceeding. (FF 211; DD, Exh. 1, Item 79.) The City
refused. (FF 212; DD, Exh. 1, [tem 81.)

The AAS Acting Director issued an Interim Cease and Desist Order on April 23, 2008, and 2
Supplemental Cease and Desist Order on May 12, 2008. The United States District Court for the
Central District of California granted a preliminary injunction on May 16, 2008. The judge
ordere the City to refrain from enforcing the Ordinance until the Part 16 proceedings were
concluded. (FF 217; DD, Exh. 1, Item 98.) On May 8, 2009, the Court of Appeals issued an
order effirming the issuance of the preliminary injunction, and dismissing the Cily’s petition for
direct review as moot. City of Santa Monica v. O 'Donnell, No. 08-72192 (9™ Cir. May 8, 2009).

* He r2ferred 10 a 1948 Surplus Property Instrument of Transfer (see DD, Exh. 1, Item 15) which
obligated the City to maintain the Airport for the use and benefit of the public on reasonable
terms wnd without unjust discrimination and without grant or exercise of any exclusive right for
the use of the airport. (DD, Exhibit 1, ltem 3, at 6-7.)
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F. Director’s Determination

On May 27, 2008, the Acting AAS Director issued the Director’s Determination,
finding that implementation of the Ordinance would be inconsistent with the City’s

obligations under:

e Grant Assurance 22, requiring that SMO be available as an airport for public
usc on reasonable terms and without unjust discrimination to all types, kinds,
and classes of aeronautical activitics;

e Grant Assurance 23, prohibiting the granting of an exclusive right to conduct
any aeronautical activities at SMO;

¢ The Surplus Property Act of 1944; and

e The 1984 Settlement Agrecment.

(FF 219; DD at 66.) The Acting Director also found that the City was preempted under
federal law from issuing this ordinance. (FF 219; DD at 67.)*

At the conclusion of the determination, the Acting Dircctor ordered the City to
submit a corrective action plan within 20 days and directed that the City and SMO were
incligible 10 apply for new FAA grants under 49 U.5.C. § 47106(d) until the FAA
approved of the comrective action plan or until further notice. The May 12, 2008,
Supplemental Cease and Desist Order’! was incorporated by reference in the
deterrnination. The Acting Director ordered that if the City and SMO did not submit a
corrective action plan or file a timely appeal, then the FAA would issuc a Final Cease and

Desis. Order under 49 U.S.C. § 47122 and 14 C.F.R. § 16.109(a), directing the City to

— e A%

“® The Director noted that “restricting C and D aircraft, in addition to being inconsistent with the
City’s Federal obligations, is not an effective means to enhance safety at SMO.” (DD at 67,
n.135.)

i See n.38, supra.
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permancntly cease agd desist from banning Categories C and D aircraft operations at
SMO. (DD at 67.) (FF 220.)

G. Request for Ilearing

On June 13, 2008, the City filed a request for hearing under 14 C.F.R.
§ ]6.1')9(05(1) to review the Director’s Determination.*? (FF 221.)

H. Hearing Order

The FAA Dceputy Chicf Counsel for Operations issued a hearing order under
14 C.F.R. § 16.201(a) on June 23, 2008, designating a Hearing Officer (FF 221) and
directing that the Hearing Officer resolve the issues regarding obligations under Grant
Assurances 22 and 23, the property transfer under the Surplus Property Act, and the 1984
Scttlernent Agreement, and determine whether the Ordinance was. precmpied under
federal law. The Deputy Chief Counsel for Operations directed the Hearing Officer to
1ssuc the initial decision on or before September 15, 2008, and the Assistant
Admirnistrator for Aviation Policy, Planning and Environment to issue the final agency
decision by November 10, 2008, in the event of an appeal,

I. Alternative Dispute Resolution Efforts

‘The deadlines for the initial decision and the final agency decision were
susperded to permit the parties to en.gage in alternative dispute resolution (“ADR™)
efforts. Their efforts, however, failed, and the parties agreed to resumne the adjudication

process on January 5, 2009.

“ I'he Director’s Determination noted that the FAA was not required under statute to afford the
City a 1earing. The FAA is required to provide an opportunity for a hearing to an airport sponsor
if the agency denies an application for a grant (49 U.S.C. § 47106(d)(1)(A)) or decides to
withhold payment to an airport sponsor under a grant agreement (49 U.S.C. § 47111(d)(1)(A)).
In this case, the FAA is neither denying a grant application nor withholding payment under a
grant agreement. The FAA explained that regardless, it “is affording the City this opportunity
here in the exercise of the FAA®s discretion.” (DD at 68.)
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J. Hearing

The parties filed declarations containing the direct testimony of their witnesses, as
well as exhibits to accompany the declarations, under 14 C.F.R. § 16.223. During the
hearing, the witnesses were subjected to cross-examination and redirect examination, and
the parties presented argument on the issue of preemption. Excerpts of some of the pre-
hearing depositions were accepted into evidence. Aficr the hearing, each party filed a
post-hzaring briel and post-hearing reply brief,*3

K. The Initial Decision

On May 14, 2009, the Ilearing Officer issued his written initial decision,
including 220 findings of fact and a thorough analysis of the factual and legal issues, He
conclhuded as follows:

1. The Ordinance unreasonably and unjustly discriminates against classes of

acronautical activities, and thus, is inconsistent with the City’s obligations under

Grant Assurance 22 because the Ordinance is not a necessary safety mcasure

under Grant Assurance 22(i);

2. The Ordinance does not grant an “exclusive right” within the meuning of

49 U.S.C. § 47107(a)(4), and therefore, is not inconsisient w1th the City’s

obligations under Grant Assurance 23;

3. The Ordinance unrcasonably and unjustly discriminates in the operation of the

Airport, and therefore, is inconsistent with the City’s obligations undcr the

Instrument of Transfer of the airport property completed under the Surplus

Property Act of 1944;

4. The Ordinance unreasonably and unjustly discriminates in a manner
inconsistent with the 1984 Agreement; and

* In addition, the Hearing Officer granted permission to scven petitioners to participate in the
proceedings. Three of these participants filed post-hearing briefs. (1D at 67.)
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5. The Preemption Doctrine does not provide an independent basis for FAA
administrative action under 14 C.F.R. Part 16.%

(1D at 3-4.)
VI. RESOLUTION OF THE ISSUES IN THIS CASE

A. Standard of Review

Section 16.241(c) of the Rules of Practice does not limit the Associate
Administrator’s review of a Hearing Officer's decision. It provides that “{iJf an appeal is
filed, "he Associate Administrator reviews the ¢ntire record and issues a final agency
decision and order ...." 14 C.F.R. § 16.241(¢c).

B. Burden of Proof

In proceedings conductled under Part 16’s procedural rules, AAS has the burden
of pro af of noncompliance with any statute listed in 14 CF.R. § 16.1, or any regulaﬁon,
order, agreement or documenpt of conveyance issued under the authority of an Act.
14 C.F.R. § 16.229(a). (See 14 C.F.R. § 16.3 (definition of “Act.”")) Grant assurances
conne:ted with the A.irporl and Airway Improvement Act of 1982, as amendcd, 49 U.S.C.
'§ 47101 ez seq., are included in Section 16.1°s list of authorities. 14 C.F.R. § 16.1(a)(5).
Ilence, AAS has the burden of prool with regard to the alleged breach of the Grant
Assurances and of any of the other agreements or statutes alleged in the complaint. 'The
City, however, has the burden of proving any affirmative defenses. 14 C.F.R.
§ 16.229(c).

In this context, the phrase “burden of proof” means burden of persuasion. See

Director, Office of Workers' Compensation Programs, Dept of Labor v. Greenwich

* For rzasons similar to his ruling on the preemption issue raiscd by AAS, the Hearing Officer
declined 1o rule on the City’s argument that its enactment of the Ordinance was protected by the
Tenth Amendment to the U.S. Constitution. (ID at 62, n.5.)
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Collieries, 512 U.S. 267 (1994) (discussing the difference between the burden of
persuasion and the burden of going forward with the evidence, and holding that the
meaning of the phrase “burden of proof” as used in the APA, 5 U.S.C. § 556(d),* means
burden. of persuasion.) .

In app]ying these principles, the Ilearing Officer held that AAS had the burden of
proving that the Ordinance is discriminatory and that the City had the burden of proving
the affimative defense that the Ordinance is necessary for safety. (ID 72-75.) The City
correcily argues that the Hearing Officer erred when he held that the City bore the burden
of proving that the Ordinance is necessary for safety. Where, as here, AAS alleged the
violation of a ﬁaﬂicular Grant Assurance, AAS bore the burden of proot; regarding that
violation, Should a respondent, such as the City, not put forth any evidence, the
decisionmaker would examine the evidence 1o determine whether AAS had met its
burden of persuasion as to all elements of the alleged violation. For example, in the case
of Grant Assurance 22(a), it is not sufficient for AAS 1o prove only that the Ordinance is
discrirninatory, it also bears the burden of persuasion that it is “unjust.” As a practical
matter, however, it is difficult to eﬁvisiolm a case such as this where the respondent would
not ofler any evidence of its own to counter that submitted by AAS. Whether such

eviderce is sufficient to demonstrate that AAS’s allcgations are unfounded is for the

decisionmaker to determine, bul it does not mean that the burden of proof has shifted.‘®

‘S Part 16 proceedings do not come under the APA. See 61 Fed. Reg. 53998, 54000 (1996),

“ Hence the Hearing Officer’s reliance upon Meacham v. Knolls Atomic Power, 128 $. Ct. 2395
(2008) was misplaced. In that case, the Court held that Section 623(f)(1) exempts otherwise
illegal conduct by reference 1o a further item of proof, and as a result, that section creates a
defense for which the burden of persuasion falls on the party claiming its benefit. In this case, the
issue of whether the restriction is just depends upon whether it is necessary for safety. There is
no addtional “fact” to be shown.
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Accoridingly, AAS had the burden of proving noncompliance with the Grant Assurances,
as set forth in the Director’s Determination.

C. Precmption

The doctrine of federal preemption arises from the U.S. Constitution’s Supremacy
Clause:, which provides that “[t]his Constitution, and the Laws ... made in pursuance
thereof ... shall be the Supreme Law of the Land.” Article VI, Paragraph 2. The
Supreinacy Clause further provides that “the Judges in cvery State shall be bound
thereby, any Thing in the Constitution or Laws of any State to the contrary
notwilhstanding.” /d

Federal preémption involves preclusion of state action in one or more of the
following three ways: “by express language in a congressional enactment, by implication

from the depth and breadth of a congressional scheme that occupies the legislative field,

The Huaring Officer also relied upon an earlier Part 16 case, Centennial Express Airlines v.
Arapa'roe County Pub. Airport Auth., FAA Order No. 1999-1 (Part 16, Subpart G) (February 18,
1999), aff'd, Arapahoe County Pub. Airport Auth. v. Fed. Aviation 4dmin., 242 F.3d 1213 (10th
Cir. 2001). 'That case involved a local restriction prohibiting scheduled operations at the airport.
In that case, the Associate Administrator for Airports, relying upon Wright & Miller, FEDERAL
PRACIICE & PROCEDURE, held that the Airport Authority was in the best position to produce the
evidence on which it based its dotcrmination that safcty and the civil aviation needs of the public
required the ban against scheduled passenger service. She also noted that the agency and the
compliinants would have been surprised if the Airpert Authorily had not affirmatively pleaded
the “szfe operation and public civil aviation needs defense in its answer.” Centennial Express, at
20. Based on these factors — fairness, convenience and surprise — the Associate Administrator
held trat the Airport Authority had the burden of proving as an affirmative defense that the ban
was necessary for the safe operation of the airport or to serve the civil aviation needs of the
public On appeal, the U.S. Court of Appeals for the Tenth Circuit stated, “[w]e agree with the
FAA [that] this determination is a factual one for which the Authority, as the party asserting the
justification, bears the burden of proving before the agency.” Arapahoe County Pub. Airport
Auth. 1. Fed. Aviation Admin., 242 F.3d 1213, 1223 (10th Cir. 2001).

The rationale in that case does not justify making the City’s necessary-for-safety contention an
affirmative defense on which the City should bear the burden of persuasion. The City does not

have better access to the evidence peraining to the issue and AAS cannot argue that it is
surpri¢cd by the City’s argument,
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or by 'mplicatioﬁ because of a conflict with a congressional enactment.” Lorillard
Tobacco Co, v. Reilly, 533 U.S. 525, 540 (2001) (citations omitted).
1. Consideration of Preemption

The Hearing Officer held that application of the preemption doctrine is the
province of the federal courts, and declined to rnle on the prcqmption claim, in part,
becaure the FAA did not expressly list it in 14. CTF.R. § 16.1(a) as an authority under
which disputes may bc litigaled under Part 16. However, while administrative agencies
are no . required to consider constitutional claims, they are entitled to do so. Plaguemines
Por1, Harbor and Terminal District v. Federal Maritime Comm'n, 838 F.2d 536, 544
(D.C. 'Jir. 1988), citing Motor and Equip. Mfrs. Ass'nv. EPA, 627 F.2d 1095, 1115 (D.C.
Cir. 1479), cert. denied. General Motors Corp. v. Costle, 446 U.S. 952 (1980). AAS
argues in its appeal brief that the preemption doctrine is a proper subject of Part 16

proceedings because the City’s Ordinance conflicts with several of the federal statutes

 listed in Section 16.1(a) as ones that may be litigated under Part 16.

The City counters that AAS’s argument should not be considered because it is a
ncw theory raised for the first ime on appcal. Preemption is not a new theory. The
Director’s Determination discusses preemption at some length. (Seé, ¢.2., DD a1 63-66.)

AAS is correct that this case involves a dispute concerning whether there is a

conflict between the City’s Ordinance and the statutes that are Jisted in Section 16.1(a)."

7 These statutes include, for example, 49 U.S.C. § 47107 and 49 U.S.C. §§ 47151-53.

- Section 16.1(a)(5) provides that the authorities governed by Part 16 include: “[t]he assurances

contain:d in grant-in-aid agreements issued under the Airport and Airway Improvement Act of
1982 (AAIA), as amended, 49 U.S.C. 47101 er seq., specifically section 511(a), 49 U.S.C.
47107(y) and (B).” (Emphasis added.) Section 16.1(a)(8) provides that the authorities governed
by Part 16 include “{o]bligations contained in property dceds for property transferred under the
Surplus Property Act (49 USC 47151-47153)." (Emphasis added.)

29

L50/820@ SWO < ¥4 ZPLGEBPZOC  X¥d PLIGL BOOT/B0/L0




There:ore, it is appropriate to consider the question of federal preemption.
2. Implied Field Preemption

Whether implied field preemption exists is “a question of ascertaining the
congressional] intent underlying the federal scheme.™® Hillsborough County, Fla. v.
Automared Medical, 471 U.S. 707, 714 (1985). To determine that intent, one looks not
just 1o the legislation and legislative history, but also to the regulations. [n Montalvo v.
Spirir Airlines, 508 F.3d 464, 473 (9th Cir. 2007), the court found 1hat the pervasiveness
of the federal aviation regulations, among other things, showed Congress’ intent to
displace state law. Similarly, in New England Legal Foundarion v. Massachusetts Port
Authority, 883 F.2d 157, 173 (1* Cir. 1989), the court stated that, “wc.bclicvc the
evidence is overwhelming that there is pervasive administrative regulation and control of
the field of aviation.”

Congressional intent exclusively to occupy the entire field of aviation safety is
reflecied in the Federal Aviation Act of 1958, as amended, codified at 49 U.S.C.
§§ 40101-50104. Specifically, 49 U.S.C. § 40103(a) provides that “[t]he United States
Government has exclusive sovereignty of airspace of the United States.” (Emphasis

addced). In this statute, Congress mandated that the FAA “develop plans and policy for

- ——

® AA'3 argues that express statutory preemption exists in this case. It states that “preemption
under 49 U.S.C. § 41713(b) [part of the Airline Deregulation Act (ADA)], wonld provide another
groun for nullifying the City’s ordinance.” (Appcal Briefat 21, n.14.) '

In 4911.8.C. § 41713(b), the ADA expressly preempts state action related 10 a price, route, or
servic: of air carriers. As the Hearing Officer pointed out, counsel for both parties have declined
to statz that air carriers operating Calegory C or D aircrall fly into or out of the SMO. AAS
couns:] stated at the hearing that “not to [his] understanding” were any air carriers within the
meaning of the ADA operating Category C or D aircrafl inw or out of the Airport. (Tr. 676.) As
for Ciy counsel, he stated that “I don’t believe” that any of the operators of Category C or D
aircraft operating at the Airport were air carriers within the meaning of the ADA. (Tr. 696.) If
air carriers do in fact operate Category C or D aircraft into or out of the Airport, AAS did not
show 1t, and thus, it did not show express statutory. preemption under 49 U.S.C. § 41713(b).
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the usc of the navigable airspace and assign by regulation or order the use of the airspace
necessary 1o ensure the safety of aircraft and the efficient use of airspace.” 49 U,S.C.
§ 401C3(b)(1). “Navigable airspace™ includes “airspace nceded 1o ensure safety in the
takeofi and landing of aircraft,” 49 U.S.C. § 40102(a)(32) (emphasis added). The City’s
Ordinz nce attempts to regulate the takeoff and landing of airc_raft.

As AAS has pointed out, the legislative history of the Federal Aviation Act of
1958 shows that the Senate recognized that “aviation is unique among transportation
industries in its relation to the federal govemment — it is the only one whose operarions
are coaducted almost wholly within the Federal jurisdiction, and are subject 1o little or

no reguiation by States or local authorities.” S. Rep. No. 181], 85™ Cong., 2d Sess. §

(1958) (emphasis added). The Senate stated that the federal government “bears virtually
complote responsibility for the ... supervision of this industry in the public interest.” (Jd.)
The Housc Report states that the principal purpose of the Federal Aviation Act of
1958 was “to establish a new federal agency with powers adequaie 1o enable it to provide
for the safe and efficient use of the navigable airspace by both civil and military
operat.ons.” H.R.Rep. No. 2360, reprinted in 1958 U.S.C.C.AN. 3741, 3741 (emphasis
added]. The legislation gave the FAA “full responsibiliry and authority for ... the
promulgation and enforcement of safety regulations.” (/d.; emphasis added.)
Under its congressional mandate to promulgate aviation safcty regulations,
49 U.S.C. § 44701(a), the I'AA has issued broad and swceeping satety regulations,
includ: nyg those involving aircrafl design, cerlification, maintenance, and operation;
airspace; and pilot qualifications, proficiency, and training. These extensive regulations

are contained in 14 C.F.R. Chapter [ —Federal Aviation Administration, Department of
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Transportaton.

The courts have determined that Congress has preempted the field of aviation
safety through implied field preemption. In City of" Bﬁrbank v. Lockheed Air Terminal,
Inc., 411 U.S. 624, 638-639 (1973), the Supreme Court stated that, “the interdependence
of [safzty, efficicncy, and the protection of persons on the ground| requires a unifofm and
exclus.ve system of federal regulation if the congressional objectives underlying the
Federal Aviation Act are to be fulfilled.” (Emphasis addcd.) In Montalvo, 508 F.3d at
473, ke court stated: “We ... hold that federal law occupies the entire field of aviation
safety. Congress' intemt to displace state law is implicit in the pervasivencss of the federal
regulaiions, the dominance of the federal interest in this area, and the legislative goal of
establishing a single, uniform system of control over air safety.” See also World
Airways, Inc. v. Im I Broth. of Teamsters, Airline Div., 578 F.2d 800, 803 (9th Cir. 1978)
(statiny; that “Fedcral law has pre-empted the area of aviation™).

The sole — and very limited - exception to federal preemption is when airport
owners or operators are exercising their proprietary rights. See, e.g., American Airlines
v. Dep't of Transp., 202 F.3d 788, 805 (Sth Cir. 2000), cerr. denied, 530 U.S. 1284
(2000) While “[i]he precise scope of an airport owner's proprietary powers has not been
clearly articulated,” coﬁrts have “recognized that local proprietors play an ‘cxtremely
limited’ vole in the rcgulation of aviation.” (Jd.; citation omitted). Local proprietors have
“the pcwer only to promulgate reasonable, non-arbitrary, and non-discriminatory
regulations ... [which] avoid even the appearance of irrational or arbitrary action.”
National Helicopter Cork. of Americav. City of N.Y., 137 ¥.3d 81, 89 (2d Cir. 1998)

(citing Brirish Airways Bd. 'v. Port Auth. of N.Y, and N.J,, 564 ¥ 2d 1002, 1005
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(2d Cir.1977). “Further, (a city] may rcgulate on]y’ a narrowly defined subject matter —
aircraft noise and other environmental concem§ at the local level.” National Helicopter,
137 F.3d at 89 (citing Western Air Lines, Inc. v. Port Auth. of N.Y. and N.J., 658 F. Supp.
952,957 (S.D.N.Y. 1986), aff'd, 817 F.2d 222 (2d Cir. 1987).* Although courts have
found that the proprietary powers exception applies in the areas of noise and
conge:tion,” no court has yet found that the proprietor exception applies in a case
involving a local authority's determination regarding aviation safety.’! We decline to
extenc the proprietor éxcx:plion to aviation safety and operation cases. For these reasons,
we find that the FAA fully occupics the field of aviation safcty, no proprietor’s right
exists in this case, and federal law preempts the City’s Ordinance.

D. Grant Assurance 22, “Economic Nondiscrimination”

The determination that federal law precmpts the Ordinance banning Categories C
and D aircrafl at SMO is dispositive regarding the validity ot the Ordinance. However,
the Orlinance also should be struck down based on our interpretation of Grant Assurance

22.

" The IFAA recognizes that airport proprietors may issue temporary restrictions to address such
local environmental issues as ranway contamination.

% Examples of cases in which the courts held that the proprictor exception applied are: Alaska
Airline,: v. City of Long Beach, 951 F.2d 977 (Sth Cir. 1991) (involving an ordinance designed to
control airport noise by reducing number of permittcd daily carrier flights 1o 40); Sania Monica
Airport Ass'nv. City of Santa Monica, 659 F.2d 100 (9th Cir. 1981) (involving a noise ordinance
establishing a maximum single event noise exposure level of 100 decibels); Western Air Lines,
Inc., v. Port Auth. of N.Y. and N.J., 817 F.2d 222 (2d Cir. 1987) (involving a “perimeter rule,”
designed to reducc congestion, prohibiting nonstop flights to or from the airport in excess of
1,500 miles); British Airways Board v. Port Auth. of N.Y., 558 F.2d 75 (24 Cir. 1977) (involving a
ban on supersonic Concorde flights to control noise).

5" In Arapahoe County Pub. dirport Auth. v. Fed. Aviation Admin., 242 F.3d 1213, 1223

(10th Cir. 2001), the court did not decide whether safety needs may “fall under the ‘proprietary
powers’ umbrella.” Instead the court stated that it would “assume [this], without deciding” it.
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Grant Assurance 22, in the grant agreements entered into by the City and the FAA
between 1985 and 1994, provided in pertinent part:

a. [The sponsor] will make its airport available as an airport for public use on fair
and reasonable terms and without unjusi discrimination to all types, kinds and
classes of acronautical uses.

%%

1. The sponsor may prohibit or limit any given type, kind or class of aeronautical
use of the airport if such action is nccessary {or the safe operation of the airport or
necessary to scrve the civil aviation needs of the public.

(FF 177, DD, Exh. 1, ltem 6.)

In the Initial Decision, the Hearing Oflicer methodically reviewed the evidence,

and concluded that that the preponderance of the evidence demonstrated that the
discriniinatory effect of the Ordinance is not reasonably justified as necessary for safety
under Srant Assurance 22(i). (ID at 99.) He wrote:

[T]he record as a whole demonstrates that C and D aircraft have the better safety
record, the more experienced pilots, and better safety equipment than category A
and B aircraft. The record also does not support a finding that the runway at
SMO, combined with the risk of an undershoot or overrun of Category C or D
aircraft, requires a fujl-sized RSA or EMAS at the ends of the runway 10 insure
the safe operation of the airport. Further, ... the Ordinance also cannot be
justified by the City’s speculative allegations of potential liability, or arguments
that impact on the Regional Airport Sysiem is minimal.” Thus, the Ordinance is
not a necessary safely measure under Grant Assurance 22(i) and the City will not
be in compliance with Grant Assurance 22 if the Ordinance is implemented.

(ID at79.)

* The parties have disputed the potentia) impact of the Ordinance on the regional airspace
system. Lven if there were a significant ncgative impact, it would not help prove the alleged
violaticns. (See AAS's Reply Brief at 19, stating that “the discussion of impact in the DD was
not to prove any element of a violation of an authority listed in 14 C.F.R.§ 16.1(a), but to explain
how the City’s assertion of minimal impact Jacked proper support.”) For this reason, it is
unnece:isary to decide the issue of whether there would be a negative impact, and if so, 10 what
degree.
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As explained below, we agree with the Hearing Officer’s conclusion that the
prepor derance of the evidence demonstrates that the discriminatory Ordinance is unjust
because it is not necessary for safety. This is so despite the fact that AAS has the burden
of proving unjust discrimination.

1. A ircrﬁfl In Categories C And D Can Operate Sufely At SMO

SMO is a safe airport, and its runway is safc for opcrations by certain airplanes in
Categories C and D, despite the fact that the runway does nol have an RSA extending
1,000 feet beyond the runway ends. As discussed at length in the Hearing Officer’s
decision, these aircraft can operate safely at SMO for a variety of reasons including the

regula jons under which these aircraft operate,”

When deciding whether to land at SMO, a pilot must consider not only whether
* the airplanc is physically capable of ianding on SMO’s approximately 5,000-foot runway,
but als§ whether the runway is long enough under the applicable operational rules, i.c.,
14 C.F .R. Part 135 or Part 91, subpart K, which may prohibit operation unless the aircraft
can land in an even shorter distance. Almost half of the operations of Categories C and D
aircraft at SMO are part of fractional ownership programs under 14 C.F.R. Part 91,

Subpart K, and many of the Category C and D aircraft operations are under Part 135.

2 Other factors making aircraft in Categories C and D safer than those in Categories A and B
includa: '

(1) aircralt featurcs improving the stopping performance of these airerafl, such ay
autothrottles. thrust reversers; and leading cdge devices, which aircraft in Categories C
and D tend 1o have;

(2) greater pilot training and experience levels of pilots of Categories C and D aircraft
(Pramte Direct at 9 12-15: DD Exh. 1, ltem 47; FF 80-82); and

(3) higher aircraft certification standards for Categories C and D aircraft (Stimson Direct;
FF 83-87).
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Pilots flying under those rules must comply with 14 C.F.R. § 135.185(b)’s or

§ 91.1037(b)’s “60 percent rule” (or Scetion 91;1037(c)’s “80 percent rule” for applicable
operatons.) Under the 60 percent rule, an aircraft must be able to land at SMO in no
more than approximately 3,000 feet, taking into account the relevant performance
parame:ters and calculations.™ James Hall, former chairman of the National
Transportation Safety Board (NTSB), described the 60 percent rule as one tool to
mitigalc the risk of overruns (Hall Rev. Direct at § 21), and Dennis Pratte, Manager of the
FAA I'art 135 Air Carrier Opcrations Branch, explained that the 60 pereent rule gives the
pilot a margin of safety of 40 percent (Tr. 2227223).

In making the necessary preflight calculations pertaining to the sufficiency of
runway length, a pilot does not consider the existence of an RSA. In other words, the
RSA cloes not provide additional runway lengtﬁ for a pilot 1o use in determining whether
the runway is long enough for operation. (Tr. 220,) That is why the FAA considers an
RSA zs “a safety enhancement beyond what’s required for a normal safe operation™ (T'r.
47) (emnphasis added). An RSA “is there for that rare event when an aircraft cxceeds its
normal operating envelope.” (Huffman Dep. at 101.) RSAs and EMASs provide
additional safety benefits, which is onc reason why the FAA bas funded RSA and EMAS
projects nationwide. (FT 108.) The absence of an RSA or of an EMAS does not mean

that a pilot cannot land safely or that the runway is unsafe. (Tr. 45-46.) Even James Hall

** James Hall wrote in his revised dircet testimony that the 60 percent rule only applies to
commercial operations, that is Part 121 and Part 135 operations, which, cun only take place at
Part 159 airports. He concluded that since SMO is not a Part 139-certificated airport, none of the
operators at SMO arc required to comply with the 60 percent rule. (Hall Rev. Directat§21.)
This is incorrect. There are no scheduled commercial operations under Part 121 or Part 135 at
SMO, but there are Part 135 commercial on-demand operations at SMO and the operators of
those {lights are required to comply with the 60 percent rule. Also, the pilots of Category C and
D aircraft in fractional ownership programs must comply with the comparable regulations.
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acknowledged that he did “not doubt that Category C and D aircraft ‘can land safely’ at
SMO.” (Hall Rev. Direct at §57.)

Significantly, as the Hearing Officer recognized, the l,OOO—fobt standard in AC
150/5:00-13, Airport Design, for Categories C and D aircraft applies to new runway
construction. (See ID at 94; Marinelli Rebutial of Trimborn Direct at 4.) The FAA
design standard for older airports, like. SMO, is “to the extent practicable,” taking into
accourit such factors as engineering feasibility, cost and impact upon operations. (ID at
94-95.) Hence, while a 1,000-foot RSA beyond each runway end “would be ideal” for an
airport with a fleet mix like SMO’s (including aircraft in Categories A through D) (Tr.

33), improvements to SMO’s existing runway environment need (o be made only 1o the

extent practicable. (Marinelli Rebuttal at § 4 of Trimborn Direct.)

The FAA's “to-the-cxtent-practicable™ standard for RSAs and EMASSs is
premised on the fact that a runway is safe without an RSA or EMAS - but can be madc
even sifer. Many airports do not have standard RSAs (Tr. 141), and operations continue
there sifely. As the Hearing Officer wrotc:

[H]undreds of airports in several states throughout the country lack standard

RSAs. FF 129. ... The record shows that no other airport owner or proprietor,

other than the City, has restrictcd an entire category of aircraft due 1o lack of

RSAs or EMASs. FF 136. In fact, several major airport runways operate without

RSAs and EMAS: including Los Angeles International, Boston Logan, and

Midway Chicago. FF 115,

(D at 5, n.17.)
The City argues that the Ordinance cannot be unjustly discriminatory because it is

based upon the distinction drawn by the FAA in its design standards for new airports.

However, the design standards are not operational requirements and are not mandatory
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for existing facilities. For all of these reasons, the City's use of design standards as the
basis tor the discriminatory operational ban is unjust.

2. Safety Records of Airplanes in Categories C and D, as compared 1o
Categories A und B

While aircraft can land séfely at SMO and at other ajrports which lack an RSA,
overruns and undershoots do happen (rom time to time. The preponderance of the
eviderice shows that the likelihood of an overrun or undershoot at SMOl by Category C or
D airplanes does not justify the discriminatory ban, because those aircraft have fewer of
those ncidents than do Categories A and B aircraft.”

The evidence pettaining specifically 10 the likelihood of overruns and undershoots

15 as follows:

» Historical data, generally, show that Category C and D aircraft are involved in
fewer overruns than Category A and B airplanes (Marinelli Direct at § 40);

¢ Data compiled by the NTSB show that from 1981 to 2008, there have been

~ seven overruns and one undershoot at SMO. Small piston propeller-driven
Category A-I or B-] aircraft were involved in these overruns and the one
undershoot. An experimental Jabiru J400 single-engine aircraft was involved
in one overrun. (DD at 8-9; DD Exh. 1, Items 18 and 82; Trimborn Direct at
33; FF 57.)

¢ Benjamin Harris, FAA Supervisory Air Safety Investigator and Manager of
the Accident Investigation Divisjon, testificd that while his office receives a
large number of reports of ovcrruns by airplanes in Categories A and B

%5 As Slephen Ford, FAA Aviation Safety Inspector for the Long Beach Aircraft Cvaluation
Group, testified:

Certainly, an aircraft that has the most power, the most technological sophistication, one
that’s probably going to require the pilot be more highly trained would be the safer
choice. That would be the turbo-jet, principal category-type aircrafl. It would be the
aircraft in approach categories C and D.

(Tr. 44).)
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nationwide each day, the reports pertaining o overruns or overshoots by
airplanes in Categories C or D are “incredibly rarc.” (Tr. 655.)

The City has argued that the likelihood of an overrun or undershoot in the future
does rot depend on the history of no overruns or undershoots ot Category C and D
aircrast at SMO in the past. However, that history does suggest that the likelihood of an
ovemn n or undershoot at SMO by an airplane in Category A or B is greater than that of a
Category C or D airplane. Contrary to the City’s assertion in its appeal brief, the
evidence shows that aircrafl in Categories C and D are less likely to be involved in an
overrun.

AAS also introduced ample evidence that airplanes in Catepories C and D are less

likely to be involved in accidents and incidents. For example, there have been 23

accidents at SMO in the last 21 years, all involving Categones A and B airplanes.

(FF 5¢; Pratte Direct al § 28.) The Hearing Officer referred to the NTSB data cited in the
Direct )r’s Determinaton indicating that jets have an accident rate 8 times lower than
single-cngine piston aircraft, 5.75 times lower than twin-engine piston aircrafl, and 4.6
times lower than twin-engine turboprops. (FF 59; DD at 9-10.) Even James Hall, who
testified on behalf of the City, acknowledged that airplanes in Categories C and D have
an exc:llent safety record even though they operale at non-commcrcial airports.

(Tr. 158.)

The City argues on appeal that the Hearing Officer gave too much weight to the
evidense pertaining 1o accident and incident ra1es/because overruns and undershoots
constitute only a subset of accidents and incidents. The evidence pertaining to accidents
and inc idents, however, does show that airplancs in Categories C and D have the superior

- safety -ecord, and is consistent with, and supports, the finding that it i$ unjustly
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discriminatory 1o prohibit airplanes in Categories C and D from operating at SMO.
Moreaver, this history shows that “the probability of defect, leading to a runway
gxcursion or overrun, is much higher in a category A br B aircraft, when compared to
category C or D aircraft.” (Pratie Direct at § 12; see [D at 91, FF 83-84.) |

There is no indication that the Hearing Officer gave this evidence excessive
weigh. The evidence pertaining to the greater risk of an overrun or undershoot by an
airplanic in Category A or 13, rather than in Category C or D, is only one aspect of AAS’s
case that the ban of operations by airplancs in Categories C and D is unjust. The Hearing
Officer recognized this, and considered that evidence pertaining to risk along with other
factory including safety measures currently in place and those that could be implemented.

3. Distance Travelled in the Event of an Overrun

The City contends that the Ordinance is justified because the effects of an
undcrhoot or overrun at SMO by aircraft in Category C or D allegedly would be more
devastating than those by a Category A or B aircraft. This is so, the City contends,
because of the topography and proximity of the adjacent neighborhoods. The

preponderance of the substantial evidence in the record does not support this contention,

Instead, the evidence shows that an aircraft overrunning the runway at 70 knots  the
speed at which 90% of overruns occur  would not reach the neighborhoods.

Rick Marinelli, Manaéer, Airport Engineering Division in AAS, who is a licensed
professional engineer, testified that Categories C and D aircrall tend 1o go [arther when
involved in overruns or undershoots on flat ground, SMO, however, is situated on a

plateau, and there is little flat land between the runway ends and the steep declines to the
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streets. As aresult, he testified, if a Category C or D aircraft overran the runway at SMO,
it would not travel further than a Category A or B aircraft. (Tr. 277.)

According to Marinelli's calculations, if an aircrafl overran Runway 21 at SMO a1
70 knots, it would impact the groﬁnd 35 feet below the runway about 180 feet from the
end of the runway, and about 20 feet before the airport property line. (Tr. 298.) He
wrote in his direct testimony that he based these calculations “on a simple ballistic arc
that would be followed by any falling object with an assumed initial velocity,” and that

an aircraft would have to be flying, or at least have lift under the wings to reach the

neighborhood area. (Marinelli Direct at 19 60-61.) (FF 71-72.) (See also, Maripellj
Rebut al a1 4 10 to Trimbomn Direct.) |

The City failed to introduce substantial evidence 10 rebut Marinelli’s conclusion
that ar airplane overrunning Runway 21 at 70 knots would not reach the neighborhood.
James I1all, who testified on behalf of the City that the ban is reasonable, did not provide
any cngineering studies concerning the likelihood of an overrun or where an overrunning
aircrait would stop. Also, he was not aware of any ¢ngineering analysis performed by the

City. 'Tr. 153-154.) He testified that “T don’t know that you necd that [analysis using

acceplzd scientific methodology regarding the likely conscquences of an overrun] as a
substilute for common sense in this situation.” - (Tr. 154.)" Consequently, the Hearing
Office: correctly found that Hall’s testimony deserved less weight than Marinelli’s
regarding risk to individuals off the airport property.

The testimony of Robert Trimborn, the Acting Airport Directox"‘, likewise, was not
based upon scientific analysis. He testificd that if an airplane went 1,000 (eet beyond the

runway end, it would stop in a residential neighborhood. However, he acknowledged,
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this wis base;i on a straight-line measuremcnt,.not taking the terrain or obstacles into
account. (Tr.378.) He testified that he did not perform any engineering studies, or have
any performed for him, using various speeds and weights, and the topography of Santa
Monica, to delermine where airplanes might stop in the event of an overrun at SMO. (Ir.
413)

The City introduced “overlays” — supcrimposed diagrams of overruns by aircraft
at other airports on top of photographs of SMO and its environs. Specifically, these
exhibits were composites of the following overruns on top of photographs of Runways 3
and 2" at SMO:

o Challenger 600 at Teterboro All‘pOl’t New Jersey, on February 2, 2005, (City
Exhibits 10 and 11); and

¢ Learjet Model 60 at Columbia Metropolitan Airport, Columbia, South
Carolina, on September 19, 2008 (City Exhibits 12 and 13.)

These cxhibits were misleading and unrealistic straight-line measurements, which did not
account for terrain or obstacles. As counscl for the City conceded, these overlays were
“not supposed Lo be scientific” (Tr. 409), but merely were intended to show where an
airplane would stop if it overran the runway at SMO and traveled the same number of
feet as the aircrall involved in these past overruns at other airports.

The City argucs that even AAS wilnesses acknowledged that an aircraft with
sufﬁcient velocity might land off airﬁort property. AAS witnesses testificd that a
scenario is conceivable in which an oyerrun at SMO would end up in the neighborhood.
For exxample, when asked if, in the absence of; an RSA, an aircraft could fall off the edge
of the plateau and land in the street, on homes, or somewherc ¢lsc off the airport, David

Bennett replied, “That could happen. Anything could happen, so you could imagine any
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kind of accident ...." (Tr.29.) Likewise, when asked if it is possible that an aircraft with
enougl velocity could overrun the runway and reach the street, Rick Marinelli replied, “If
it had i:nough initial velocity, certainly.” (Tr.299.)

The City argues on appeal that Marinelli did not 1ake into consideration that an
airplar e is not just any falling object and because of its design, it may have lift when it
overruns the platcau. The City, however, failed to introduce any evidence to show that a
Category C or D aircraft wou/d have sufficient lift to fly if it overran the runway and
went off the plateau ar 70 knors.*

The City argued that Marinelli did not take into account an aircrafi’s lift under
“real-v/orld overrun speeds.” [lowever, seventy knots is an analytically significant spéed
becausz, “data shows that 90% of overruns are at 70 knots or lower.” (Marinelli Direct at
Y 51; FF 60.)"

The City’s only evidence on this point was provided by Robert Trimborn, and it -
was hardly a persuasive scientific analysis. Trimborn 1estificd that he did not know

whether the Bombardicr Challenger CL-600 involved in the overrun at Teterboro, New

Jersey, on February 2, 2005, would travel as far at SMO as it did at Teterboro if that

acgident occurred at SMQ. He testificd:

~

3¢ Further, Marinelli testified that he did not consider the effect of lift because if an aircraft has
lift and is involved in an impact, that is a crash, not an overrun. (TT. 303, 305) An overrun
involve: wheels on the ground. If an airplane has lift, then an RSA or EMAS would be
ineffective. The stated reason for the Ordinance, however, is that the runway at SMO lacks an
RSA or EMAS. Robert Trimborn testified that there would be no reason for the Ordinance if the
runway had an RSA cxtending 1,000 feet beyond the runway ends. (Tr. 401-402.)

7 AC 150/5220-22A at | 3 slates:
Data on aircraft overruns over a 12-year period (1975 to 1987) indicate that

approximately 90% of all overruns occur at exit speeds of 70 knots or less ... and most
come to rest between the extended runway edges within 1000 feet of the runway end ...
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It’s hard to tell, because at that specd [110 knots], had the aircraft left the runway

at Santa Monica, the wings are configured for takeoff. So they’re developing lift.

It actually could have sailed across — into homes. It could have gonc over three or

four homes before it slammed to the ground. Idon’t know.
(Tr. 406.)

Further, Category C and D aircraft do not have a monopoly on high rates of
speed. The City introduced e\.fidence about an overrun at Santa Barbara, California, on
June 10, 2007, involving a Falcon 900, which is a Category B jet aircraft. (City Exhibit
No. 8, Tr. 399.) The evidence indicated that pilots aborted the takeoff after the aircrafl’s
speed was well into the upper 130-knot range becausc the airplane did not respond when
the pilot pulled back on the yoke. (City Exhibit No. 8.) The speed of an overrun —
particularly on departure — does not nceessarily depend on the airplane’s apprqach
category. (Tr. 412.) The approach speeds of airplanes in Categories B and C may
overlap, depending upon flap settings and the weight of the aircraft. (Stimson Direct at
23) l-r'.owevcr,' aircraft in Category B may not have the stopping ability of an airplane in
a high=r approach category ccrtiﬁcgled under Part 25. Further, even if the landing
approach speed of a given Category B airplane is less than the approach speed of a given K
Category C or D airplane, the Category C or D airplanc may be able to land in a shorter
distance than the Ca‘;egory B airplane because of the better stopping performance of the
Category C or D airplane. (Stimson Direct at § 24.) Thus, while a possibility exists thar
aircraft at high speeds may overrun the runway at SMO, this safety concern does not

justify a ban that discriminates against airplanes in Categories C and D.*™

s The overruns at other airports discussed by the City’s witnesses do not prove that the :
Ordinance is needed. The overrun at Little Rock, Arkansas, on Junc 1, 1999, involved a MD-82 K
and the overrun at Midway Airport in Chicago, Illinois, on December B, 2005, involved a Boein

737-700, neither of which operate at SMO. (Tr. 387 and 425.) The overrun at Midway, further ;
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4. Mitigation Of Risk Through Installation Of An EMAS Or RPZ.

Risk associated with overruns and undershoots at SMO by airplanes in Categories
C and D can be mitigated - although not eliminated complclély — without implementing a
total ban and without affecting the utility of the runway. As the Hearing Officer found,
“the existence of alternative approaches as proposed by the FAA to the City demonstrates
that the total ban on Category C and D aircraft was not the sole action that is available (o
the City to enhance safety in the area surrounding the Airport.” (ID at 96.):

For example, in March 2008, AAS proposed a 70-knot EMAS with a 250-foot
bed and a 25-foot setback at the departure end of Runway 21. AAS’s information
provided by ESCO, indicated that the proposed EMAS would stop the following aircraft:
G-IV ul 57,000 Ibs, CI.-600 at 37,000 lbs, the Falcon 900 at 35,500 1bs, the ERJ-135 at 5\
41,50C Ibs, and the Hawker 125 at 20,500 Ibs.” (DD, Exh. 1, Item 4, Exh. 24, at l7.).
While this alternative would provide only a limited safety cnhancement to aircraft
operating on Ru_nway 3, it would providc an exira margin of safety for operations on
Runwey 21, which accounts for approximately 95% of SMO’s operations. For this
reason. AAS c.(mcludcd that the “greatest safety enhancement would be achieved by %\
addresiing [the operations on Runway 21] (Marinelli Dircet at 9§ 52.)

AAS also proposed as an alternative a 40-knot EMAS at the ends of both

Runways 3 and 21. As Rick Marinclli explained, an EMAS providing 40-knot stopping

involved reduccd braking effectiveness due 1o snow (Tr. 394), which is a condition not likely to ‘;‘x
occur a1 SMO. %

% The data indicated that the EMAS would not stop the Lear 35 at 41,500 Ibs or the Cessna 750 at
29,000 bs, but would slow them down, so that the Lear 35 at that weight would have an exit %
speed fiom the EMAS bed in the low 40°s (knots) and the Cessna 750 at that weight would have ' i
an exit peed of 10 knots. (DD, Dxh, 1, ltem 4, Exh. 24, at 17.)
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power will slow an aircraft exiting the runway at a higher speed. (Marinelli Direct at
151.)

Finally, the City has the option of installing Runway Protcction Zones (“RPZ;’)
beyon the ends of the runway. Although this woﬁld require acquiring local property and
kecping that property clear of incompatible objects and activitics, it would mitigate the
impact in the highly unlikely event that an aircraft overran the runway at such a velocity
that it went beyond the current airport boundaries.

5. Conclusion

Hall testified that the ban on operations against aircrall in Categorics C and D was
reasonable because thei-e is no guarantee that the pilots of these aircraft will ailways land
safely on SMO’s runway. Likewise, there is no guarantee that pilots of airplancs in
Categories A or B will not overrun SMO’s run;:vay, but the City has not banned
operations by Categories A and B aircraft, and these aircraft may be more likely to be
unabl¢ to stop before reaching the runway end. It is unrcasonable to discriminate against
aircra’t in Categories C and D that are capable of landing safely at SMO and have the
better safety record, and Grant Assurance 22 prohibijts such an unjust discriminatory
meastre. In light of the foregoing, AAS met its burden of proving by a preponderance of
the evidence that the Ordinance is unjust because it is not necessary for safety.

E. Grant Assurance 23, “Exclusive Rights”

1. Intent to Prohibit Anti-Compelitive, Monopolistic Results

Grant Assurance 23 implements two statutes: (1) 49 U.S.C. § 47107(a)(4), which

states that “a person providing, or intending to provide, aeronautical services to the public

will not be given an exclusive right to use the airport;” and (2) 49 U.S.C. § 40103(e),
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which provides that, “a person does not have an exclusive right to use an air navigation
facility on which Government money has been expended.”
At all relevant times, Grant Assurance 23 stated, in pertinent part, as follows:

[The airport sponsor] will permit no exclusive right for the use of the -
airport by any person providing, or intending to provide, aeronautical
services to the public. .... '

[The airport sponsor] further agrees that it will not, either directly or
indirectly, grant or permit any person, {irm, or corporation, the exclusive
right at the airport 1o conducl any aeronautical activities, including, but not
limited to charter flights, pilot training, aircrafi rental and sightseeing,
aerial photography, crop dusting, aerial advertising and surveying, air
carrier opcrations, aircrafl sales and services, sale of aviation petroleumn
products whether or not conducted in conjunction with other aeronautical
aclivily, repair and maintenance of aircraft, sale of aircraft parts, and any
other activities which because of their direct relationship to the operation
of aircraft can be regarded as an aeronautical activity, and that it will
lerminate any exclusive right to conduct an aeronautical activity now
existing at such an airport before the grant of any assistance under the
Airport and Airway Improvement Act of 1982.

(DD, 1ixb. 1, Item 6.) The Hearing Officer held that Grant Assurance 23 was intended to
prohitit “anti-competitlive, monopolistic behavior at airports receiving Federal funds.”
(TD at 101.) We agree.

The language of 49 U.S.C. § 47104(a)(4) — “providing or intending 1o provide
aeronautical services 10 the public” — indicates that Congress had competitive enterprises
in mind. Although the second statute, 49 U.S.C. § 40103, docs not cxpressly state that it
prohitits anti-competitive §r monopolistic behavior, its legislative history makes clear
that this was Congresé" intent. |

As the Hearing Officer noted, a 1941 opinion issued by the U.S. Attorney General

states that “the legislative history [regarding a predecessor statutc 10 49 U.S.C. § 40103)%

60

This predecessor slatute was Section 303 of the Civil Acronautics Act of 1938, 52 Stat. 973
(June 23, 1938). Section 303 provided that “there shall be no exclusive right for the use of any
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shows that the purpose ol the provision is fo prohibit monopolies and combinations in
resiraint of trade or commerce and to promote and encourage compelition in civil
aeroncutics ....” 40 U.S. Op. Att’y Gen., at 72, citing 83 Cong. Rec. 6729, 6730
(emphasis added). According to the Hearing Officer, the legislative history referenced by
the At ormey General consisted of statements from Senators McCarran and Truman to the
cffect that they had tried to write the law in such a way as to prevent monopolies. (ID at
102 n.21, citing 83 Cong. Rec. at 6729-30.) The Hearing Officer also noted that the court
in Aircrafi Owners and Pilots Ass'nv. Port Auth. of N.Y., 305 F. Supp. 93, 105 (ED.N.Y.
1969). stated that “the type of exclusive right ... forbidden is one of the sort noxious to
the anti-trust 1laws.” The court further stated that the legislative history suggested a
narrow interprelation of what is now 49 U.S.C. § 40103. 8l
Grant Assurance 23 implements these statutes and should be interpreted so asto
be consistent with them. ‘The pertinent language of Grant Assurance 23 — “|t{he airport
sponsor] will permit no exclusive right for the use of the airport by any person providing,
or intending to pravide, aeronantical services 1o the public” — closely tracks the language
in 49 U.S.C. § 47107(2)(4). Just as with 49 U.S.C. § 47107(a)(4), such language in the
grant assurance indicates that the prohibition on the grant of an exclusive right was a
prohioition on anti-competitive behavior.
The Hearing Officer pointed to two FAA publications that Supponed his reading

of Grant Assuran;e 23. First, he cited FAA Order No. 5190.1A, Fxclusive Rights at

Airperts, § 11(c) (Octaber 10, 1985), which states that, “It is the intent of the foregoing

landing area or air navigation facility upon which Federal funds have been expended.”

Section 303 was followed by Section 308 of the Federal Aviation Act of 1958, Pub, L. 85-726, 72

Stat. 731, whose language was identical. These statutes were predecessors to 49 U.S.C. App.

_ 6§‘ 1349(a) (1982), which in turn was the predecessor 1o the present statute, 49 U.S.C. § 40103,
This statute was then 49 US.C. § 1349.
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policies to promote fair competition at public—use airports.” Second, he cited Advisory
Circular 150/5190-6, Exclusive Righis at Fe.der'ally Obligated Airports, § 1.2 (January 4,
2007) (cmphasis added), which states that, “The purpose of the exclusive rights provision
as applied to civil acronautics is to prevent monopolies and combinations in restraint of
trade und to promote competition at federally obligated airports.”

In addition to these materials cited by the Hearing Officer, FAA Order
No. 5190.6A, FAA Airport Compliance Requirements, Y 3-8(a) (October 2, 1989)
provides that “[t}he FAA has concluded that the existence of [an] exclusive right to
conduct any acronautical activity at an airport limits the usefulness of thé airport and
depriv:s the using public of the benefits of a competitive enterprise.” (Emphasis added.)
The same paragraph provides that “the FAA considers it inappropriate to provide Federal
funds for improvements to airports where the benefits of such improvements will not be
tully rcalized due to the inherent restrictions of an exclusive monopoly on aeronautical
activities.” (/d.)

AAS points to an FAA order and several advisory circulars that purportedly
support its expansive reading of “cxclusive right™ as a right that applics broadly to use of
an airport and not just to activities that involve competition. (See, e.g., FAA
Order 11190.6A, ¥ 3-1, which states thal “this covenant ¢njoins the airport owner from
granting any speéial privilege or m.onopoly in the use of public use airport facilities.”
AAS contends that the term “special privilege” supports its position that “exclusive right”
should be read broadly.) These matcrials, however, must be read consistently with the

statutex, legislative history, and other FAA publications.

o See also Advisory Circular 150/5190-6's statement, in the background section, that; “It is FAA
policy trat the sponsor vl a federally obligated airport will not ... either directly or indirectly,
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AAS also points to two Determinations by the Director of AAS that, according to

7AAS, do not involve a benefit to one commercial operator over another. These Director’s

DDetertninations, ncither of which was apparently appealed, are Bombardier,”’ which

grant cr penﬁ‘n any person, firm, or corporation, the exclusive right at the airport to Ff)nducl
aeroncutical activities.” (Emphasis added.) AAS contends that “aeronautical activities are not
Jimitee 10 solely commercial activities” under the following broad definition of “acronautical
activitv” in Advisory Circular 150/5190-6, App. Y 1.1(a) (emphasis added):

Any activity that involves, makes possible, or is required for the operation of aircrafi or
that contributes to or is required for the safety of such operations. Activities within this
definition, commonly conducted on airports, include, but are not limited to, the ‘
following: general and corporate aviation, air taxi and charter operations, scheduled and 7
nonscheduled air carrier operations, pilot training, aircraft rental and sightseeing, aerial Y
photography, crop dusting, aerial advertising and surveying, aircrafl vales and services, \
aircraft storage, sale of aviation petroleum products, repair and maintenance of aircraft, \
sale of aircraft parts, parachute or ultralight activities, and any other activities that, ' "
because of their direct relationship (o the operation of aircraft, cun appropriately be '
regarded as aeronautical aclivities. Activities, such as model aircraft and model rocket
operations, are not acronautical activities.

The listed categories are commercial in nature. The catchall provision beginning “any A
other activities ..,” should be read narrowly 10 be consistent with the statutes, legislative
history, and other FAA publications cited in the text. g

The fo lowing definition of the term “exclusive right” should also be read narrowly to be
consistent with the statute, legislative history, and other FAA publications cited in the
text: ' '

A power, privilege, or other right excluding or debarring another from enjoying
or exercising a like power, privilege, or right. An exclusive right can be
conferred either by express agreement, by the imposition of unreasonable
standards or requirements, or by any other means. Such a right conferred on one
or more parties, but excluding others from enjoying or exercising a similar right
or rights, would be an exclusive right. Ty

Adviscry Circular 150/5190-6, Appx. 1, 4 l,'lf(.lanunry 4, 2007). : \'a

Further, AAS points out that the same advisory circular, Advisory Circular 150/5190-6 provides \,
in paragraph 4 as follows: “The exclusive rights prohibition applics (o both commercial entities *
engaging in providing aeronautical services and individual aeronautical users of the airpon.,”

_(Emph..lsis added.) This statement, however, is immediatcly followed by the statement that *“['he

intent of the prohibition on exclusive rights is to promote fair competition at federally obligated

public use airports for the benefit of aeronautical nsers.” (Id.) ,

63 : )
" Bombardier Aerospace Corp. and Dassault Faleon Jet Corp. v. City of Santa Moni

. V. . ica. FAA
Docket No. 16-03-11, 2004 WL 3198208 (January 3, 2005).
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involved landing fees only for aircraft of more than 10,000 pounds but none for aircraft -
of 10,000 pounds or lighter, and Maxim,* which involved an airport tenant denied the
right t> sclf-fucl although the airport sponsor permitted other similarly situated tenants to
self-fuel. In both cases, the Director [ound that the airport sponsor had granted an
exclusive right. AAS contends that these cases show the FAA’s interpretation that
exclusive rights exist apart from commercial activity. To the extent that these decisions |
con{list with the instant decision, they are incorrect.

In summary, the Hearing Officer did not err in finding that Grant Assurance 23’s

prohitition on the grant of an exclusive right was intended to prohibit “anti-competitive,

mono)olistic behavior at airports receiving Federal funds.” AAS, therefore, needed to
prove that an anti-competitive result would occur if the Ordinance were implemented.
2. Lack of Nexus Berween the Ordinance and an Anri-Competitive Resull

The Hearing Ofticer found that “a nexus cannot be drawn bascd on this record
betwe:n the Ordinance and any actual anti-competitive result.” (ID 106.) He pointed out
that ir. the instant case, no intervener was alieging harm [tom anu-competitive behavior.
Further, the Hearing Officer stated, AAS had asserted that “implementing an cquipment
chang: will impose 2 hardship of varying degrees and may be an impossibility for some
if not many.” The Hearing Officer concluded that this assertion was speculative (1D at
101, citing AAS Reply Brief at 46), and held that the evidence did not support the
conclusion that the Ordinance granted an exclusive right in violation of Grant
Assurance 23.

On appeal, AAS takes issue with the Hearing Officer’s finding that a nexus could

* Maxim United LLC v. Bd. of County Commissioners for Jackson County, Colorado, FAA
Docker No. 16-01-10, 2002 WL 963590 (July 3, 2001).
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not be drawn between the Ordinance and an anti-competiuve result,. AAS claims that it
1s not uncommon’ for persons to operate Category A and B aircraft under 14 C.F.R.
Part 135 at the Airport, including charter operators. (Appeal Briefat 11 n.7.) The sole
example AAS gives of such an operator is Justice Aviation, although AAS does not point
to anything in the record to support this example. Further, AAS argues that the City’s
Ordinance would put Part 135 operators of Category C and D aircraft at a competitive
disadvantage because they would have to change aircraft or stop operating at the Airport,
while art 135 operators of Category A and B aircraft would not be required to.change
aircraft or stop opcrating. *

AAS’s relies on appeal in large part on comments submiticd to AAS ina
docurrent dated March 2, 2007, that is entitled, “Compilation of User Corhrrients/ Santa
Monica’s (SMO) RSA/EMAS Proposal (December 2006 — February 2007).” (DD, Exh.
4, Item 10.) The comments did not involve the Ordinance and were not intended to
address the issue of whether the Ordinance would competitively disadvantage
commereial operators of Category C and D aircraft vis-a-vis commercial opcrators of
Categery A and B gircrafl. An example of a comment AAS relics on is the following

excerpl from a letter from Supermarine Aviation Contract Services, Inc. to

® Part 135 covers on demand operations like those that occur at SMO. The definition of on-
demand operations includes operations for compensation or hire that involve certain passenger-
carrying operations and certain all-cargo operations. For more dertail, sce the text of 14 CF.R.
§119.3. ‘

5% AAS also contends that there would be an indirect anti-competitive result for fixed base
operatcrs (FBOs) and for others who perform aircraft fucling, sales, and flight training services.
(Appeel Bricf at 12-13 n.9.) AAS argues that those who scrvice Category C and D aircraft would
suffer {inancially while those servicing only Category A and B aircraft would not, although there
is noth ng in the record to indicate that FBOs and others limit their scrvices (o either only
Category A and B aircrafi or only Category C and D aircraft, (Jd.) AAS admits that this theory
regarding FBOs “has not been argued in this case.” (Appeal Brief at 12-13 n.9.)
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Robert Trimborn, SMO Airport Manager, dated February 13, 2007 (DD, Ttem 4, Exhibit
10, at 57):

We have communicated with approximately 250 of our users .... In

general, what we have learned is that almost all of the current users of the

larger jet aircraft ... would not use the Airport.

The problem with this and the other comments cited by AAS is that they are vague and
insubstantial and do not show a disparatc impact on commercial operators of Category C
and D aircrafl. These cornments may constitute a basis for further study, but alone they
deserve minimal weight because they are unsubstantiated by other evidence. Moreover,
there is no evidence in the record that certificate holders of airplanes in Categories C and
D compete in the same market, i.e., for the sarﬁe polential passengers or cargo, with
certifi;ale holders operating airplanes in Categories A and B.

Finally, while AAS asserts that there arc several operators identified in the record
as doi1g business at the Airport — Neuets, Inc., FlexJets, and Flight Options, Inc, - AAS
failed to submit evidence of how these fractional share operators (DD, Exh. 1, Item 59)
would bc at a competitive disadvantage vis-a-vis their competitors or how a mom)po.]y
would be creatéd if the Ordinance were implemented.

For these reasons, the record shows that AAS has failed to prove a nexus between
the Ordinance and an anti-competitive result. While AAS’s claims potentially could
relate Lo anti-competitive issues, AAS failed to provide supporting evidence during these
proceedings. |
F. 1984 Settlement Agreement
The Hearing Officer held that‘he had the authority in this proceeding under

14 C.}F'.R. Part 16 10 determine whether the Ordinance violated the 1984 Settlement
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Agreenent, He held further that the preponderance of the evidence supports the
conclusion that the Ordinance unreasonably and unjustly discriminates against Categorics
C and D aircraft, and that if enforced, the City will be .acting in a manner contrary to the
express terms of the 1984 Settlement Agreement. On appeal, the City argues (1) that the
Hearing Officer erred when he decided that he had the authority under 14 C.F.R. § 16.1
to resclve the partics’ dispute regarding the 1984 Scuilement Agreement and (2) that the
Hearing Officer’s decision misintcfpreted the 1984 Settlement Agreement and was not
based upon substantial evidence.

The Ilearing Officer held that issues arising under the 1984 Settlement Agrcement
may b resolved in this proceeding because the 1984 Settlement Agreement was
incorporaled by reference into two subsequent grant agreements entered into by the City
and thz FAA in 1985. As aresult, he bheld, “the City’s obligations under the 1984
Agreement also are obligations under Grant Agreements and properly arc a subject of
these proceedings.” (1D at 110, n. 25.)

The Hearing Officer’s conclusion in this regard is in error. The 1984 Scttlement
Agreement was incorporated by reference into Part 1 of the two 1985 grant agreements.
’fhc process of incorporation by reference did not convert the 1984 Settlement Agreement
obligalions into gram assurances, which are scL. fonh specifically in Part V of the grant
agrecménts. Part 16 provides authority to resolve disputes arising specifically under ATP
grant assurances. 14 C.F.R. § 16.1(a)(5). Consequently, resolution of issues arising
under the 1984 Settlement Agreement is not properly addressed in this proceeding undcr

Part 15,
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G. Surplus Property Act

In 1941, the City leased much of the Airport to the U.S. Government, which used
the Airport for World War II military purposes. (DD, Exh. 1, Item 4, Exhs. 25-29.) The
Government impro#ed the Airport significantly as part of the war effort, spending
$1.12 million on it before 1947. (DD at 18; DD Exh. 1, Item 80(A-M).)

After the war, in 1948, the Government conveyed the Airport and the

improvements to the City under the Surplus Pmpeﬁy Act of 1944 (“SPA™bya

docurrent entitled “Instrument of Transfer.” (DD, Exh. 1, tem 15A.) The Instrument of
Transfer included covenants that required the City to make the Airport available “on
reasonable terms and without unjust discrimination and without grant or exercise of any

exclusive right for use of the airport.” (Id.)

The Hearing Officer agreed with AAS that the City’s Ordinance is inconsistent
with it; obligations under the SPA and the Instrument of Transfer. (11D at4.) The City,
l1owcvci, argues on appeal tﬁat the Government only leased the Airport from the City,
and as a mere tenant, the government could not impose restrictions on the City in
conncction with the termination of a tenancy.

As aremcedy for default — that is, the lailure to rne.el all relevant obligations — the
SPA and the Instrument of Transfer both provide for reversion of the property to the
Government afier a certain amount of time, at the Government’s eption. AAS has not
sought the remedy of reversion undcer the SPA and the Instrument of Transfer. Instcad,

AAS i1s pursuing other remedies — specifically, a final cease and desist order to keep the

57 58 Stut. 765.
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Ordinance from going into effect, and ineligibility on the part of the City to apply for new
I'AA grants. Because AAS is pursuing rcmédics outside of the SPA and Instrument of
Transler, it is unnecessary to decide any issues concerning cither the SPA or the
Instrument of Transfer.®®
VII. CONCLUSION

This final decision concludes as follows:

1. I'ederal law preempts the City’s Ordinance,

2. The Ordinance violates Grant Assurance 22.

3. AAS has not shown that the Ordinance would violate Grant Assurance 23.

4. Ttis inappropriale to resolve disputes arising under the 1984 Settloment
Agreement in this Part 16 procoeding.

5. There is no need to decide whether the Ordinance violates the Surplus Property
Act of 1944,

Accordingly, the FAA hereby orders and incorporates by relerence the corrective

action set forth on page 67 of the Director’s Determination.”

e eq DBene.

NANCYQ/LOBUE |
Acting Assistant Administrator for Aviation Policy,
Planning, and the Environment

% In Cily of Pompano Beach v. FAA, 774 F.2d 1529, 1532 n.3 (11" Cir. 1985), the court
analyzed the case under th¢ Federal Aviation Act of 1958, later codificd at 49 U.S.C. App.

§ 1349(a) (1982), instead of the SPA, 50 U.S.C. App. § 1622b (West Supp. 1985). The court did
s0 beca sse the FAA was seeking a ccase and desist order under the Federal Aviation Act rather
than th¢ reversion remedy contained in the instrument of conveyance., (/d.)

* A person may seek judicial review in a United States Court of Appeals from a final agency

decision and order of the Associate Administrator (or, as in the instant case, the Associatc
Admini itrator's delegate). See 14 C.F.R. § 16.247 for information regarding appeal rights.
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APPENDIX A
ACRONYMS

Administrative Procedure Act APA
Advisory Circular AC
Aircrz ft Conformance Program ACP
Airplzne Flight Manual ATM
Airpot and Ajrway Improvement Act AAlA
Airpo:t Improvement Program AlP
Airpoit Layout Plan ALP
Airpoit Reference Code ARC
Aviation Safety Reporting System ASRS
Engin:ered Materials Arresting Systems EMAS
Federal Aviation Administration FAA
Federal Aviation Regulations FAR
Nationial Airspace System . NAS ]
National Transportation Safety Board NTSB

| Notice of Investigation NO1
Office of Airport Safcty and Standards AAS
Pilot in Coramand PIC
Runwuy Protection Zone RPZ
Runway Safety Area RSA

 Santa Monica Municipal Airpor SMO or Airport
Surplus Property Act SPA
Transyort Calegory Airplanes TCA
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